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Current Topics. 


Implied Revocation of Wills. 

Tue Supreme Court of Nebraska has recently decided 
that a divorce between husband and wife, with a judgment for 
permanent alimony, followed by an agreement of settlement, 
which agreement was sufficient to settle all the property rights 
of the parties, constituted sufficient change of circumstances 
affecting the husband to work by implication a revocation cf 
his previously executed will: Re Estate of Bartlett, 189 N.W. 
390. The rule generally followed in all the American States 
is that the mere fact that a divorce has been obtained does not 
revoke a previously executed will under any doctrine of implied 
revocation. The position in this respect as far as English 
law was concerned before 1837, was by no means clear, but 
the Wills Act of that year has set all doubts at rest. After 
the Law of Property Act, 1925, only two of the three 
circumstances or acts mentioned in the Wills Act, namely, 
destruction of the will by or for the testator, animus revocand:, 
or a writing executed like a will, will bring about revocation. 


Report of the Coal Commission. 

THE PUBLICATION of the Coal Commission Report over- 
shadows all the other events of the past week. It is a docu- 
ment which even a hurried perusal shows to be moderate and 
sane, whilst at the same time revealing a genuine attempt 
by a business-like body to ascertain the root causes of unrest 
and stagnation in one of our leading national industries. 
Among the recommendations made by the Commissioners, 
there are several of particular interest to lawyers. Perhaps 
the most important, though to the legal profession only 
indirectly so, is the negative recommendation made in the 
form of the entire rejection of the miners’ proposal for nation- 
alization. Second only to this comes the proposal for state 
ownership of the mineral property in coal by purchase where 
such mineral property has a national value, or by a declaration 
of ownership by the State in the case of unproved coal, or 
of coal at deep levels which has now no market value. The 
suggestion is made that the processes of acquisiticn and 
administration of mineral property should be made with 
the assistance of a coal commission working under the authority 
of the Secretary to the Mines. A third recommendation 
is in favour of the amalgamation of the smaller units of 


production. The use of any method of compulsory amalgama- 
tion is deprecated and the suggestion is made that the State 
as mineral owner could and should promote desirable amal- 
gamations when granting new leases or renewing old ones, 
It seems to us that the natural result of these two recom- 
mendations will be to transfer the work of preparing and 
advising on mining leases from the legal profession to a 
government department. A fourth recommendation is highly 
interesting to those members of the profession who are con- 
cerned with the affairs of local government. This is to the 
effect that local autho:ities be empowered to engage in retail 
trade. 


Inner Temple and Gray’s Inn. 

THE ANNOUNCEMENT is made that the Treasurer and the 
Benchers cf the Inner Temple have invited the Treasurer and 
the Benchers of Gray’s Inn to a dinner on the 24th inst. The 
dinner is intended to commemorate an “ ancient amity ” 
between the Inner Temple and Gray’s Inn. In a most 
interesting article written by Sir D. PtUnketr Barronand 
published in the Times last Monday, the various references to 
this “‘ ancient amity ”’ as revealed by the records of the Inner 
Temple are discussed. The earliest reference apparently goes 
as far back as 1561, when Sir Nicuotas Bacon was Lord 
Keeper of the Great Seal. Functions in celebration of the 
amity and friendship have assumed various forms, as befitted 
the particular age. There have been dinners, Christmas revels, 
processions, plays and general entertainments. Behind and 
out of such masques and merry-making, however, there 
undoubtedly grew the present system of complete co-operation 
in regulating entries into the Inns,'‘and maintaining the 
traditions of the Bar. 


Right of Audience in Coroner’s Court. 

In view of the interesting observations on the practice 
of the coroners’ courts, which Dr. WaLpo is reported as 
having made in the issue of the Times for the 9th inst., 
ib., at p. 5, it might be of advantage to recapitulate 
the rights of attendance at, and of audience before, coroners’ 
courts. Garnett v. Fenand, 1827, 6 B. & C. 611, appears 
to be one of the leading cases. That case in effect decided 
that an action for trespass vould not lie against the coroner 
for turning a person out of a room where he was about to 
take an inquisition, but the judgment of Lord TENTERDEN, 


23 











TCR tS RRR Ih A ONE ET ECC AEN ON eo 


Pertemnv, e 





454 THE SOLICITORS’ JOURNAL & WEEKLY REPORTER. 


March x3, 1926 








C.J., is invaluable as throwing light on the right of members 
of the public to attend such courts. After stating that the 
court of the coroner is a court of record, of which the coroner 
is a judge, th., at p. 625, Lord TenrerDEN continues: “ It 
is argued ... that the court of the coroner is a public 


court; that it is and ought to be open to the entrance of 
all His Majesty's subjects, or at least of so many as the place 


will contain... Now it is obvious that such an inquiry 
ought for the purpo eS of ju tice. In some cases to be con- 
ducted in secrecy; it is a preliminary inquiry, which may 


or may not end in the accusation of a partie ular individual ; 


it may be requisite that a suspected person should not in so 
early a stage be informed of the su picion that may be enter 
tained against him, and of the evidence on which it is founded, 
lest he should elude justice . Cases also may occur in 
which privacy may be requisite for the sake of decency 
others in which it may be due to the family of the deceased . 

Who then is to decide whether privacy be necessary or proper ? 
We answer the coroner, and the coroner alone, and that the 
propriety of his decision cannot be questioned in an action.” 
The coroner accordingly has the power of excluding anyone 
unconnected with the case, and even, it appears, anyone 
who may be connecte d therewith, since the power of exclusion 
is in his sole diseretion. It is only, therefore, by the courtesy 
of the coroner that counsel and solicitors are allowed to 
appear and to examine witnesses. Where, however, a 
coroner wrongly or arbitrarily refu counsel or a solicitor 
to put questions to the witnesses, it would appear from 
Barclee’s Case, 1658, 2 Sid. 101—that filing 


h an order wa 


an old Case 
of the inquisition may be refused. And suc 
made by the King’s Bench in the case 
the coroner refused to allow counsel for the administrator 


just mentioned because 


of the deceased, who Wa found by the jury to be fe lo di 4 
to examine witnesses on the administrator's behalf. 
Professional Nezligence. 


AN ACTION for prof . 
of the busv solicitor or doctor 


ional negligence may be the nightmare 
Barristers may, however, 
sleep peacefully in their beds. The doctor's action may take 
the form of a case on a confinement, in which two lives in peril 
depend on his skill. The verdict of the jury in favour of the 
defendant in Norris v. Macwilliam, reported in the Times of 
6th March, must therefore have relieved him of an unendurable 
It may be noted, however, that, on the general run 
of such actions, juries require a very strong case indeed to 
return a verdict for the plaintiff 
plaintiff called the midwife and nurse who had attended her 
and four doctors, so there was no failure from lick of testimony. 
I he diffic ulty l illustrated by the case of Rich Vv. Pier pont 
1862, 3 F. & F. 35, another confinement case, in which Erte, 
C.J., laid down that “A medical man was certainly not 


tension 


In the recent case the 


answerable merely because some other practitioner might 
possibly have shown greater skill and knowledge ; but he was 
bound to have that degree of skill which could not be defined, 
but which, in the opinion of the jury, was a competent degree 
of skill and knowledge 
had been a want of ¢ ompetent care and skill to such an extent 
as to lead to the bad result.”” This vague standard certainly 
makes advice as to launching such an action very difficult, 


but it is perhaps more difficult to suggest a cure, for patients 


the question was whether there 


would probably consider a system of medical assessors even 
worse. It has, of course, long since been held that the governors 
of hospitals, choosing their professional staff with reasonable 
care, are not liable for the latter’s negligence: see Hilyer 
v. Governors of St. Barthol »mew’s, 1909, 2 K.B. 820, followed 
in Scotland, Brown or Foote y. Shaw Stewart and others, 
1912, S.C. 69. 
Copyright in Broadcasting. 

THE DECISION in the B.B.C. v. Wireless Leaque Gazette, th 
Times, 5th March, illustrates the diversity of subject matter 
In this « ast it was the official 


in which copyright i possible, 


i 








wireless programmes, published in the Radio Times, 
issued by the plaintiff company, and copied, as Mr. Justice 
Astsury found, on a wholesale scale, in a periodical issued 
by the defendants. There was a side issue as to whether, 
from the peculiar relations between the plaintiff company 
and the Postmaster-General, the copyright, if it existed 
it all, was not really vested in the Crown, but there was 
no suggestion that the Radio Times was a government 
publication, and the judge on this held adversely to the 
defendants. Dealing with the argument that there was 
ho property In an ordinary concert programme, he also held 
that, even assuming this was so, which he did not decide, 
there was suffic'ent work in the plaintiff's compilation to 
distinguish the case. And so the plaintiffs obtained their 
injunction. And indeed, the ingenious person who seeks 
to appropriate the work of other persons in making a com- 
pilation is likely to find the Copyright Act, an almost 
insurmountable obstacle. Thus, trade catalogues, directories, 
railway time-tables, and even trade advertisements have 
been held copyright, and, although no particular word in 
a big dictionary could be so, evidence that the compiler of 
one dictionary had saved himself work by copying from another 
should in the ordinary case, suffice for an injunction. In 
many big catalogues and directories, no doubt, there are, 
deliberate ‘‘ traps,” i.e., misstatements which are so arranged 
as to be innocuous to the genuine user of the compilations, 
but extremely disconcerting to those who copy them, since 
the reproduction of one or two errors renders the plea of mere 
coine'dence in working on independent lines impossible. The 
best use of the English language is, however, free to all, and 
the author who with much pains has evolved a brilliant title 
to his book, cannot monopolize a mere phrase, such as “ Splendid 
Misery.” 


Income-Tax on a Cricketer’s Benefit Match. 

James Seymour, the Kent cricket professional, has, so 
far as the King’s Bench Division is concerned, established his 
right to the money given to him by his club in respect 
of his benefit match free of income tax. Since there are so 
many different ways, both of earning a living and suffering 
an accident, judges must continue to have puzzles under the 
Income Tax and Workmen’s Compensation Acts, .and 
Mr. Justice Row.arr admitted that the conundrum put to 
him was not easy. The discrimination to be made was 
that between a mere personal gift arising from appreciation 
ind emolument which he mfight reasonably expect from his 
employment. The fact that a professional received one 
benefit only, and not necessarily even that, weighed with the 
judge and no doubt helped to distinguish the case from that, 
still resented, whether meekly or otherwise, as to a clergyman’s 
Easter offerings being taxable, see Blakiston v. Cooper, 1909, 
A.C. 104. Another point was that the proceeds of the match 
were kept under the club’s control, and although not decisive, 
this had its weight. In Smyth v. Stretton, 1904, W.N. 90, the 
respondent as a master at Dulwich College had the benefit 
of a non-contributory annual reserve being placed to his 
credit by the Governors, but although this was retained it 
was held taxable. And in Cowan v. Seymour, 1919, W.N. 133, 
a single payment made to the liquidator for a company, who 
had worked without a bargain as to his remuneration, was 
similarly held taxable. In G. W. Railway v. Helps, 1918, 
A.C. 141, the House of Lords decided that his tips were part 
of a railway porter’s income, but this was a workmen’s com- 
pensation case, and there does not appear to be a corresponding 
decision on the Income Tax Acts. 


And on Stud Fees. 

AnorueR border-line case decided by the learned judge 
was one which concerned the racing establishments of Lord 
Derby and the late Lord Jersey. In each instance horses 
were bred and trained for racing on a scale which rendered 


the keeping of stallions desirable. Money was earned 
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incidentally on the services of these stallions to outside mares. 
Was this taxable except as incidental to the main purpose, 
which was not for profit ? The Commissioners were of opinion 
that it was, mainly on the ground that the outside work was 
by far the largest portion of that done by the stallions, and the 
judge upheld them, on the question of fact and degree. If a 
farmer had a bull or a boar kept for his own service, and 
occasionally loaned to a neighbour for a fee, there would be 
no separate assessment, but that was not the case here. The 
tax on the racing establishment had been assessed under 
Sched. B. In the event of any one carrying on two businesses 
each chargeable under Sched. D, it is provided by R. 13, 
Cases 1 and 2 that the loss on the swings may be set oft against 
the gains on the roundabouts, but. the concession does not 
go further. In the Birmingham Case, 1875, 1 Tax Cases, 26, 
the corporation sought unsuccessfully to set off the profits 
of certain markets against the expenses involved in their 
ordinary duties to their burgesses. A nearer case was that 
of Brown v. Watt, 1886, 2 Tax Cases, where a Scottish seed 
merchant, making a profit as such taxable under Sched. D, 
was not allowed to set off a loss on a farm taxable under 
Sched. B, although in fact the farm was carried on in connexion 
with the seed business. 


Counts in Indictments of Murder. 
A snort but important point of criminal practice was alluded 


to by the Court of Criminal Appeal in Rex v. Ah Tam, Times, |: 


Sth March, 1926. There a Chinese had been convicted of 
murdering his wife and two daughters, and all the charges of 
murder had been included in the one indictment, and the 
Court of Criminal Appeal apparently deprecated the practice 
of including in an indictment for murder any other charge, 
whether of murder or of any other offence. The court, 
however, did not quash the indictment, since the defence 
had made no complaint, and no injustice appeared to have 
resulted to the prisoner from the inclusion of the other charges 
of murder In certain circumstances it would appear that 
the most convenient course is to include all the charges in the 
same indictment in cases where the same act results in a series 
of deaths, as, for example, where the murderer has killed more 
than one person at the same time, but even in such cases, if we 
understand the ruling of the Court of Criminal Appeal aright, 
the correct course is to indict the prisoner separately in respect 
of each murder. 

This point, with regard to the inclusion of other charges 
in an indictment of murder, it should be observed, has been 
raised before. Thus in Rex v. Joseph Jones, 1918, 13 Cr. App. 
Rep. &6, the prisoner was indicted with two other men, fer the 
murder of one Finlay, the indictment containing two other 
counts charging the prisoners with robbery with violence. 
The prisoner Jones was convicted of murder and robbery with 
violence. Lawrence, J., as he then was, in delivering the 
judgment of the Court of Criminal Appeal, said “ A trial for 
murder is too serious and complicated to have such counts 
inserted, and such was not the intention of the Indictments 
Act, 1915. The proper course is to draw a second indictment 
in such a case, and then if the prisoner is acquitted of murder, 
or is convicted, and the conviction quashed, he can be tried 
on the second indictment.” 





Breach of an Undertaking not to Communicate. 

AN APPLICATION to commit for breach of an undertaking 
not to communicate with the plaintiff was made in D'Arcy v. 
Macleod of Carboll, reported in the Times of 6th March. The 
circumstances were unusual. The plaintiff had given the 
undertaking on the settlement of her action against the 
defendant, whose mistress she had been. She was afterwards 
informed that an action was to be taken against the defendant 
jointly with herself on a claim for nursing her when she was ill, | 
and also that her husband proposed to bring divorce proceedings 














against her, citing the defendant as co-respondent. She 
deemed the latter ought to know these developments, but 
having a personal objection to the defendant’s solicitor in 





charge of the case, communicated, not with him, but with 
some Scottish-lawyers whom she knew had represented him. 
He appeared to have strongly objected to this, and hence the 
application. The judge held that, although the plaintiff's 
course involved disclosures unwelcome to the defendant, and 
was a technical breach of her covenant, it was not unreasonable 
and did not deserve punishment. In his decision he quoted 
the we'l-know n judg ment of Lord Esuerin Fearon v. Lylesford, 
1884, 14 Q.B.D. 792, to the effect that to constitute a punish- 
able breach of covenant or undertaking not to molest or annoy, 
there must be an act done by or by the direction of the person 
bound with the intent to molest or annoy, and which in fact 
succeeds in that intention. Inthe circumstances, he held that 
the defendant properly desired to communicate with the 


defendant, and, being barred from doing so directly by her 
undertaking, could only have reco .rse to an indirect method 
such as she had chosen. Questions of molestation often arise 
in matrimonial cases, and, where high exasperation and 


resentment exist, may cause judges considerable trouble, 
especially when both parties for their own reasons desire to use 
the same premises. In Callaby v. Callaby & Perowne, 1921, 
37 T.L.R., 241, the petitioner, who had a big farm, had left his 
wife in possession of it, but had to come to it to carry on his 
business. The respondent interfered with him in doing so, 
and he was given the exclusive use of two rooms and the tele- 
phone at stated hours. In one unreported case a husband was 
actually enjoined from approaching within half a mile of his 
wife’s residence, a temporary restraint of his liberty, but a 
somewhat remarkable one. 


A Prisoner’s Marriage. 

THE REQUEST ofa prisoner on remand to be allowed to marry 
without delay appears to have taken both magistrates and 
prison officials by surprise, though it can hardly be supposed 
that it was entirely without precedent. It was made because 
the girl to whom the prisoner was engaged was about to 
become a mother, and all concerned recognized its cogency, 
and the desirability of granting it. In the circumstances, 
however, bail was not allowed, and the problem of giving effect 
to the prisoner’s wishes without relinquishing the custody of 
his person was not solved. A suggestion was made for the 
use of the prison chapel, but had to be dismissed when someone 
observed the building was not licensed for marriages. The 
difficulty could certainly be overcome by licensing every 
prison chapel, but, even assuming that bride and bridegroom 
in their necessity would prefer so gruesome a venue for nuptials 
to none at all, the record on the certificate would be disastrous, 
and the expedient cannot be entertained. The difficulty 
seems to be that the Prison Rules do not authorize prisoners 
to be removed from prison, save on discharge or to another 
prison. Probably a rule allowing a prisoner to go in custody 
to a church or registry in order to marry would be u/tra vires. 
At present they can be temporarily allowed out of prison on 
the Home Secretary's order in special cases for medical or 
surgical treatment under the Criminal Justice Administration 
Act, 1914, s. 17 (6) or “‘ in the interests of justi ve or for the 
purpose of any public inquiry ” under s. 11 (1) of the Prisons 
Act, 1898. A judge can also grant a “ habeas cor pus ad 
testificandum ” for a prisoner to give evidence. In such cases 
prisoners are in custody outside prison, and it would be easy 
to extend the occasions to a prisoner's marriage, which should 
be a matter of right at least to one on remand. In the present 
case there appears to be an impasse which ought to be overcome, 
even at the cost of a technical irregularity and breach of 
prison rules and statutes. It would also be overcome by 
recourse to the Archbishop's licence, but it is understood his 
rule is not to grant it in such cases, and, even if he waived it 
and the fees, someone would have to pay the £5 for the stamp. 
It seems somewhat odd that pri oners seeking divorce can 
leave a prison to testify for that purpose, but not for marriage. 
Perhaps, marriage by proxy, not unknown in other times and 
climes, might be a way out ! 
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Justices’ Jurisdiction in Matrimonial 
Causes. 


THE purpose of this article is to consider, particularly in the 
light of recent statute law and decided cases, the grounds upon 
which justices can make orders of separation and maintenance 
in husband and wife cases. The modifications introduced by 
statute are of considerable importance, and the decisions 
work out, in a way unexpected by many, certain consequences 
implicit in the legislation upon the subject. 


The statutes in point are the Summary Jurisdiction (Married | 


Women) Act, 1895; the Licensing Act, 1902, 8.5; The Married 
Women (Maintenance) Act, 1920, and the Summary Juris- 
diction (Separation and Maintenance) Act, 1925. and the grounds 
on which orders may be made, and which will be discussed 
seriatim, are: 

(i) Conviction of the husband of an aggravated assault 
upon the wife within the meaning of s. 43 of the Offences 
against the Person Act, 1861 ; 

(ii) Conviction of the husband upon indictment of an 
assault upon the wife, for which he is sentenced to pay a 
fine exceeding £5, or to a term of imprisonment exceeding 
two months ; 

(iii) Desertion of the wife by the husband ; 

(iv) Persistent cruelty by the husband to the wife ; 

(v) Persistent cruelty by the husband to the wife’s children ; 
or by the wife to the husband’s children ; 

(vi) Insistence by the husband on sexual intercourse with 
the wife, while he is, to his knowledge, suffering from venereal 
disease ; 

(vii) The husband compelling the wife to submit herself 
to prostitution ; 

(viii) Neglect by the husband to p.ovide reasonable 
maintenance for the wife and her infant children who he is 
legally liable to maintain ; 

(ix) Habitual drunkenness of either husband or wife ; 

(x) The habitual taking or use of dangerous drugs by either 
husband or wife. 

(i) An “ aggravated” assault is one which, in the opinion 
of the justices, cannot be sufficiently punished by a fine of £5, 
or aterm of imprisonment not exceeding two months. This 
is the effect of reading together ss. 42 and 43 of the Offences 
against the Person Act, 1861, and s. 39 (1) of the Criminal 
Justice Act, 1925 (which however only comes into force on 
the Ist June next). By a piece of illogicality which illustrates 
the saying that hard cases make bad law, the High Court 
has held that there can be a conviction for aggravated assault 


with a penalty less than that for a common assault: see | 


Re Palmer (1878,) 45 J.P. 84; Wood v. Wood (1884,) 10'P.D: 
172; Powell v. Powell (1889,) 14 P.D. 177. ; 

It is the practice, expressly autho ized by s. 8 of the Summary 
Jurisdiction (Married Women) Act, 1895, upon such a con- 
viction, to issue a summons returnable forthwith, and there and 
then to make orders of separation, maintenance and custody. 
But there is an appeal against the conviction, if the husband did 
not plead guilty: Criminal Justice Administration Act, 1914, 
8. 37 (1); and even bef re that Act there was an appeal where 
the sentence was one of imprisonment without the option of 
a fine: Summary Jurisdiction Act, 1879, 8.19. No one seems 
ever to have considered what effect a successful appeal against 
the conviction would have on the orders made under the 
Summary Jurisdiction (Married Women) Act, 1895. Those 
orders can be independently appealed against : s. 11; but the 
appeal to the Sessions may be determined long after the time 
for appeal to the Divorce Court has expired. It would thus 


be possible to have separation and maintenance orders, good on 
the face of them, made on the ground of a conviction which had 
been set aside on appeal. 

(ii) In this case the court convicting on indictment can 
become for the purposes of the Summary Jurisdiction (Married 
Women) Act, 1895, a court of summary jurisdiction: s. 4, 











proviso. It would seem that conviction on indictment for 
any offence which includes an assault comes within the 
section. In R. v. Knowles (1900), 65 J.P. 27, a husband was 
convicted and sentenced to eighteen months’ imprisonment 
for throwing vitriol at his wife with intent to burn, and 
Dar.ine, J. (as he then was), proceeded to make an order 
of separation. 

It is to be observed that it is the conviction which is the 
ground on which the orders can be made; and upon this a 
question arises, where the. convicting court does not act, 
whether the justices having jurisdiction are those of the place 
where the husband was convicted or those of the place where 
the assault occurred. Strict logic suggests the former, 
commonsense the latter. Years ago a case actually arose of 
assault in the County of London, conviction at the Central 
Criminal Court in the City of London; the Lord Mayor refused 
to hear the application, and it was heard by a Metropolitan 
Magistrate. 

(iii) Desertion is probably the most complicated matrimonial 
issue that justices have to try ; and it frequently presents itself 
to them in such indefinite shapes, that it is next to impossible 
to get the essential facts upon which to base a decision. In 
the Divorce Court, dealing usually with people of a better 
class and greater financial resources, there is, more often than 
not, at least a point to be found at which a definite severance 
of the conjugal relationship occurs, but in cases of poor people 
where the wife has nowhere to go, and there are little children ; 
where perhaps, after violence which has made her run away, 
she comes back and sleeps away from her husband, attending 
to the home in the daytime; and possibly, in fear, even 
submits to sexual intercourse without actual consent, there 
is room for difference of opinion whether there has been 
constructive desertion by the husband or not. 

It is not possible, nor within the intention of this article, 
to re-examine all the cases upon desertion. The guiding 
principle to be derived from them is that desertion is the 
wilful putting an end to the joint married life by one spouse, 
either by absenting himself or herself from the matrimonial 
home without reasonable cause and with the intention not to 
return or forcing a separation by rendering the common 
life insupportable by certain courses of action. The case 
of Dickinson v. Dickinson, 1890, 62 L.T. 330, is a good illustra- 
tion of the latter form of desertion. There a husband brought 
another woman to the matrimonial home and had adulterous 
intercourse with her. The wife withdrew, and the husband 
was held guilty of desertion. But it is dangerous to treat 


| any definition of desertion as comprehensive : see the sound 


observations on this point of the President in Pulford v. 
Pulford, 67 Sov. J. 170; [1923], P. 18. 

Desertion is not a specific act, but a course of conduct : 
Wilkinson v. Wilkinson, 1894, 58 J.P. 415, approved by the 
Court of Appeal in Thomas v. Thomas, 68 Sou. J. 339; [1924], 
P. 194; and, though it usually begins by some specific act 
of determinable date, the High Court recognized in Pulford 
v. Pulford, supra that this date cannot always be set forth 
with certainty. 

One important consequence, which has received much 
discussion in recent years, of the continuing nature of desertion 
is that, in some circumstances, a bond fide offer to resume 
coh:bitation may put an end to it. In Timmins v. Timmins, 
63 Sox. J.287: [1919], P. 75, it was decided, without qualifica- 
tion, that the bon fide offer of a husband to resume cohabitation 
with his wife did put an end to his desertion. The decision 
was by a divisional court, where the junior judge differed and 
the senior judge’s decision was allowed to prevail, and was 
therefore not of high authority, though binding on justices. 
But in Thomas v. Thomas (1923), 39 T.L.R., 520, on appeal, 
68 Sox. J. 339; [1924], P. 194, the general doctrine was upheld, 
but the necessary corrections were applied. The request 
must be judged in the light of the circumstances which led 
up to the breaking off of the matrimonial relationship. It 
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was said of the husband : “ It is a question for those who have 
to decide, upon the evidence before them, what weight and 
emphasis should be placed upon his cruelty, indifference, 
determination to get rid of his wife, and his sorrow when 
he realized the need of her”; and again, “ That conduct 
was not necessarily wiped out by a letter of invitation to the 
wife to return.” 

The very clear statement of the law in Thomas v. Thomas, 


supra, overcomes what was always felt to be a grave difficulty | 


in the law, especially as it stood before 1925, though there 
still arise cases where the difficulty would exist. When a 
wife left her husband on the ground of persistent cruelty, 
and her summons was dismissed by the justices, it was said 
that her husband was not bound to take her back, and that 
his refusal to do so did not amount to desertion. She, it 
was said, having left him for insufficient cause, an insufficiency 
demonstrated by the failure of her application to justices, 
was herself guilty of desertion, and had forfeited her right 
to cohabitation. If however, she is allowed the same space 
for r pentance as the husband is allowed, and, there being 
no difference in principle between the case of a husband 
bona fide offering to return to his wife and of a wife bond fide 
offering to return to her husband, she obviously has the same 
legal right to change her mind as he has; _ her application 
to him to be allowed to return to the matrimonial home 
puts an end to her desertion, if her action ever amounted to 
desertion ; and his refusal to admit her constitutes desertion 
on his part. Here again the whole circumstances must be 
looked at. If a wife has repeatedly left for insufficient cause 
and haled her husband before the justices to answer mani- 
festly unfounded complaints, it may well be that her leaving 
him on the last of such occasions should be regarded as 
desertion by her; and he can say that, although her offer 
is in a sense made in good faith, her whole course of conduct 
shows that it will have merely temporary effect, that she is 
not entitled to the assistance of the court in playing fast 
and loose with the conjugal relationship. 


Thomas v. Thomas, supra, in many ways clears the air. | 


The attitude of the husband and of the wife, when actually 
before the justices, is a factor which they can lawfully and 
properly take into account in arriving at a decision. “A 
mere temporary parting is equivocal until its purpose and 
object are made plain,” said the Master of the Rolls, in 
Thomas v. Thomas ; and the same ambiguity is created by 
the shortness of the time the partners have been away from 
one another before they come before a court of summary 
jurisdiction. Their declaration there and then of their 
present attitude throws light on the facts given in evidence, 
and gives great help in interpreting them. So much is this 
the case that a practice is growing up of asking each of the 
partners, at the commencement of the hearing, if he or she 
wishes to resume cohabitation. This has the additional 
advantage that some cases settle themselves without the 
revelation of painful and unpleasant facts, the public dis- 
closure of which aggravates the position, and destroys a 
chance of conciliation. 


(To be continued.) 








Advising on Investments by Bank. 


Fravp is an ugly word, and where there is the least suspicion 
of the possibility of such a charge being made out against a 
public corporation, the wisest course is to set aside all 
technicalities, and to have the matter thrashed out in open 
court. Apart from this point of interest, the case of White 
v. National Provincial Bank, Ltd. (Times, 3rd inst.) in 
which an action was brought against a bank, claiming 
damages for alleged misrepresentation which induced the 
plaintiff to make a bad investment, and alternatively for 
alleged negligence and breach of duty, raises incidentally some 











interesting legal questions as to the position of a bank in 
giving advice to a customer as to investments and otherwise. 

There are two questions to be considered, viz. : (1) the effect 

of Lord TenrerDEN’s Act, and (2) negligence. 

Now s. 6 of Lord TenTERDEN’s Act (9 Geo. iv. c. 14), provides 

that “no action shall be brought whereby to charge any 
person upon or by reason of any representation or assurance 
made or given concerning or relating to the character, conduct, 
credit, ability, trade or dealings of any other person, to the 
intent or purpose that such other person may obtain credit, 
money, or goods, unless such representation or assurance be 
made in writing signed by the party to be charged therewith.”’ 
The leading authority as to conditions which must be present 
before this section will apply is, of course, the decision of the 
House of Lords in Banbur; v. Bank of Montreal, 1918, 
A.C. 626. In that case the plaintiff had been given a letter 
of introduction by the general manager to the branch managers 
of the defendant bank, and upon the advice of one of them, 
he invested £25,000 upon a mortgage to secure a loan to a 
Canadian company. ‘The advice which was honestly given, 
involved oral representations as to the credit of the company 
The investment proved an unsound one, the company paying 
neither principal nor interest. The plaintiff accordingly 
brought an action against the | ank for damages for negligence 
and breach of duty. The bank, inter alia, raised the defence 
of Lord TenrerpeN’s Act. The House of Lords held that 
Lord TENTERDEN’s Act did not apply, being of opinion that 
that Act merely applied to false and fraudulent representations 
as to the credit of a third party. That the decision of the 
House of Lords on this point is correct becomes apparent from 
a consideration of the evils which Lord TenrerpEN’s Act 
was designed to meet. Reference may be made to what 
Lord Anincer, C.B., said in Lyde v. Barnard, 1 M. & W., at 
p- 117: “ The obvious policy of this statute (i.e., the Statute 
of Frauds),” said the learned chief baron, “ was to prevent 
that fraud and perjury which had been found by experience, 
and was thought probable to arise from trusting to evidence 
of less authority than that of a written document, for fixing 
upon a defendant the responsibility for the debt, default or 
miscarriage, for which another person was primarily liable. 
. . . This statute seems to have successfully accomplished its 
object, till a mode was discovered of evading it, by shaping 
the demand not upon a special promise which the statute 
supposes, but upon a tort or wrong done to the plaintiff by 
some false or fraudulent representation of the defendant to 
induce him to contract with another pergon. . . . It was to 
remedy the inconvenience resulting from the frequency of 
those actions that Lord TENTERDEN introduced the statute 
9 Geo. IV, c. 14, s. 6.” And the very words used by the 
statute, e.z., “to cha-ge any person,” ‘‘ party to be charged 
therewith,’’ go to show that a tortious representation was 
contemplated by the Act. 

Although s. 6 of Lord TenrerpEN’s Act refers to repre- 
sentations as to the credit of a “ person,” it should be observed 
that Lords Parker and Wrensury took the view that the 
word “person” would include a “corporation,” so that 
representations as to the credit of a corporation might equally 
be within the Act. 

Moreover, the House appear to have approved of the 
principle that a signature by an agent, as, for example, a 
bank manager, would not be sufficient to make the principal 
(e.g., the bank) liable under s. 6 of Lord TENTERDEN’s Act. 
Thus, Lord Wrenbury says (1918, A.C., at p. 713): “ Under 
Lord TENTERDEN’s Act the writing must be signed ‘ by the 
party to be charged therewith.’ The signature of an agent 
will not suffice. The reason, I take it, is that a man shall not 
be charged with fraud unless his own signature is attached to 
the document which evidences the fraud.” 

As regards the question whether a banker may be liable for 
negligence in advising a customer as to investments, it would 
appear that where there is any consideration given for the advice 
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(as, for example, where a payment is made, or even where the 
advice is given gratis to a customer of the bank), a duty to 
take care must be regarded as arising by reason of such 
circumstances, for breach of which an action may lie. But in 
Banbury’s Case there were no such considerations, the 
plaintiff himself was not even a customer of the bank, and the 
House appears to have treated the question of liability as 
turning on whether it was part of a bank’s business to advise 
on investments, so that the bank was to be considered as 
having held itself out as being competent to give such advice. 
The position of the bank on that assumption, therefore, might 
be likened to that of a surgeon, for example, who, notwith- 
standing that he offers his services gratis to a patient, may 
be liable for negligence to such patient, the duty to take care 
in such a case arising quite irrespectively of any contractual 
relationship. Unfortunately the House of Lords held that 
there was not sufficient evidence to determine the question 
whether advising on investments was part of the business of 
a banker, so that the question must be regarded as an open one. 

Intimately connected with this question is yet another, 
viz., whether, on the assumption that it is part of a bank’s 
business to advise on investments, the head manager only 
would have the necessary authority to advise customers and 
others as to investments, or whether this authority was to be 
regarded as devolving equally on local branch managers of 
the bank. The opinion of the majority of the House on this 
point, however, was that a local branch manager must be 
regarded equally as having such authority to advise on 
investments, so as to make the bank responsible, and in the 
absence of any express direction by the bank itself there seems 
no reason to hold that a local branch manager has no such 
authority. 

A propos of the question as to whether it is part of a bank’s 
business to advise on investments, the opinion of the learned 
author of “ Paget on Banking’ appears to be that “ should 
the question arise again, it seems probable that evidence would 
be forthcoming that advising on investments was the common 
practice of bankers, and if it were shown that some of them 
participate in the broker's commission, a court would very 
likely find it to be a part of banking business ” (3rd ed., p- 82). 








Underlease: Usual Covenants. 


It is settled law that a contract for the sale of a lease must be 
treated as one for a lease with usual covenants, unless the 
grantee is given every opportunity of ascertaining what the 
covenants of the lease are, and whether there are any unusual 
covenants. In Hampshire v. Wickens, 1878, 7 Ch. D. 555, it 
was laid down that the following are strictly usual covenants : 
(a) On the part of the lessee—to pay rent and tenant’s taxes, 
to keep and deliver up the premises in repair, to permit the 
lessor to enter and view the state of repair, and a proviso for 
re-entry on non-payment of rent; (b) On the part of the 
a qualified covenant for quiet enjoyment. Other 
covenants may be particular cases, where, for 
example, there is some special local or trade custom under 


lessor 
usual in 
which certain covenants are always contained in leases, then 
umstances are held to be 
& C. 627). 

Lilienfeld, Times, 26th 


principle stated above 


such covenants in the particular cir 
usual (Bennett v. Womack, 1828, 7 B. 

In the recent Melzak v. 
ult., the question was whether the 
applied to the grant of an underlease for a term carved out of 
the head The point appears to be covered by the 
authority of Hyde v. Warren, 1877, 3 Ex. D. 72, as explained 
by Fry, L.J., in Reeve v. Berridge, 1888, 20 Q.B.D. 523. 
Briefly, the facts were that the defendants, who held under a 
lease containing restrictive covenants of an unusual character, 


case of 


lease. 


agreed to grant an underlease to the plaintiff, who had no 


notice of such covenants. The draft underlease contained 


restrictive covenants similar to those in the head lease ; the 


| 


| 


plaintiff refused to accept it, insisting that he was entitled to 
an underlease containing usual covenants, and no others. 
Defendants subsequently granted the underlease to another 
tenant, and plaintiff brought an action for specific performance. 
Tomutn, J., held that notice of the head lease was not notice of 
its contents, and it was the duty of the vendor, who knew his 
own title, to disclose all that was necessary to protect himself 
rather than to require the purchaser to demand inspection of 
the lease. The plaintiff was therefore entitled to succeed, and 
there must be a declaration that on the true construction of 
the contract he was entitled to the grant of an underlease, 
subject only to the usual covenants, and an inquiry must be 
directed as to damages. Quaere, whether the fact that the 
defendants had already let the property to another tenant, 
made any difference ? Real hardship existing at the date of 
the contract is a good defence to an action for specific 
performance, and it is submitted that the forfeiture of the 
head lease in this case would be a valid defence. 


T. E. L. 








“Assuming the Functions of the 
Court.” 


On the 17th of April, 1554—the first year of the reign of 
QueEN Mary—Sir NicnoLtas THROCKMORTON was tried at 
the Guildhall, London, for high treason, and the following 
passage is taken from the State Trials Report. 'THRocKMORTON 
is denying the evidence of one, Sir NicHoLas ARNOLD. 

THROCKMORTON : But truly I never said any such words to 
him; and the more fully to clear the matter, I saw Joun 
FirzwituiaMs here just now, who can bear witness he never 
told me of any misunderstanding between them. I desire, 
my Lord:, he may be called to swear what he can as to 
this affair. 

Then Joun Frrzwittiams drew to the bar and offered to 
depose his knowledge of the matter in open court. 

Sir Nicnotas Hare (Master of the Rolls): Who called 
you hither, Frrzwitu1aMs, or bid you speak? You are a 
very busy fellow. 

Sir Ricuarp SouTHwELt (another of the Commissioners) : 
Go your ways, FrrzwiLuiams, the court has nothing to do 
with you ; peradventure you would not be so ready in a good 
cause, 

Then Joun Fitzwit.tiaMs went out of the court, and was 
not suffered to speak. 

There is something very live and human about this little 
incident embodied in the musty pages of the old report. 
This was in the “ bad old days,” when little consideration 
was shown to the prisoner in his attempts to prove his innocence. 

When Joun FirzwituiaMs had left the court, THROCKMORTON 
turned to the jury, and said: “ Since this gentleman’s declara- 
tion may not be admitted, I hope you of the jury will take 
notice, that this was not for anything he had to say against 
me, but, on the contrary, for fear he should speak for me.” 
And one cannot help feeling that the prisoner was probably 
largely right in his contention. Had the terrible Jerrreys 
been on the bench, Joun Frrzwitiiams might have been 
rebuked in even stronger terms. 

Nowadays the tendency of the court’s consideration appears 
to be in the opposite direction. Every chance is given the 
person in the dock of establishing his case, and it is the prosecu- 
tion, if anything, which is hampered. 

A curious modern parallel with the above-quoted episode 
from the old report occurred at the Old Bailey the other day. 
Two cases of bigamy came up for trial—both admittedly 
hard cases. The learned judge showed characteristic mercy, 
and desired to know how the bigamy was discovered. The 
police officer answered with the usual formula: “ information 


received.” But his lordship persisted. Who was the 
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informer ? 
young woman, a certain neighbour had given her away. 
The learned judge did not mince his words over this lady. 
She was a “ meddling woman” and it was “ fortunate for 
her that she was not present.” Otherwise, presumably 
she might have suffered the personal rebuke meted out to 
Joun Frrzwitiiams. “ Meddling woman” is _ inevitably 
rem'niscent of Jerrreys’ “ meddlesome rogue,” and inded 
both phrases manifest a disinclination in the speaker to 
suffer busybodies gladly. In the second case, the informer 
—the father of the legal wife—was less lucky; he was in 
court. Summoned into the witness-box and asked by the 
learned judge why he told the police, the old man gave the 
not unnatural answer that he thought bigamy was wrong. 
He was dismissed as ‘a tell-tale father” and his expenses 
disallowed. It was not difficult at that moment to lose sight 
for an instant of the modern court with its twentieth century 
occupants, and to imagine the even tones of one of those 
old justices of three or four hundred years ago issuing through 
the lips of his lordship. “ Depart and go thy ways, fellow, 
and presume not to usurp the functions of this court.” Joun 
FITzWILLiaMs, it is true, was minded to volunteer evidence 
in favour of the prisoner; whereas the informing neighbour 
and the tell-tale father gave their information with the object 
of aiding the prosecution. Yet in so far as all three were 
apparently prompted by a desire to see justice done, and 
were each in turn rebuked as busybodies for their pains, 
there is an obvious parallel. After all, bigamy is a felony, 
and it might have been supposed that the notification of 
such an offence was no more than a public duty. But 
apparently one must not assume these things. “ Peradven- 
ture” (as Sir Richarp SourHWELL said) “ you would not 
be so ready in a goo! cause.” “|” 








Landlord and Tenant Notebook. 


Ir is always of advantage to make a note of any limitation 
or qualification of a general principle, and 


Limitation I would accordingly call the reader's 
of Principle attention to the judgment of His Honour 
in Prout v. Judge Cann in Selby v. Mothersole, 1926, 
Hunter. L.J., County Court Reporter, p. 7. If 


that decision is a correct one, it certainly 
eats away to a large extent the rule in Prout v. Hunter, 1924, 
2 K.B. 365, 736. Prout v. Hunter, shortly, decided that 
where premises within the Rent Restrictions Acts, are sublet 
furnished, they automaticaliy lose the protection of the Acts 
so that in an action for possession, etc., against the sub-lessee 
to whom the premises may have been let unfurnished, the 
protection of the Acts cannot be relied upon. It will be 
remembered that in Prout v. Hunter, there was an original 
demise at a single rent of three separate houses, unfurnished, 
two of which were subsequently sublet furnished. In Selby 
v. Mothersole, the facts appear to have been practically 
identical, and yet the learned county court judge held that 
the application of the Acts was not excluded. In that case 
a flat was let unfurnished to the defendant on a yearly tenancy 
which was subsequently determined, the tenant thereafter 
continuing in occupation as a statutory tenant. The 
Defendant, while a statutory tenant, sub-let the whole 
of the flat, with the exception of one room, furnished. This 
room which was excepted from the letting was fully furnished 
as a bedroom, and the Defendant reserved tull right of access 
thereto during the sub-tenancy, a right which he did in fact 
exercise from time to time. It should be observed at the 
outset that no point was taken as to the defendant's right 
to sublet as a statutory tenant (see Aeeves v. Deane, 1924, 
1 K.B., 685), so that the case merely turned on the point 
whether the status of the premises had by the nature of the 
letting been so altered as to exclude the operation of the Acts. 
The learned county court judge, in an action for possession 


| 


In the first case, in which the prisoner was a | 


against the tenant, held that the Acts notwithstanding applied, 
and he distinguished the case from Prout v. Hunter. “ The 
question in the present case,” said the learned county court 
judge, “is one of fact; namely, did the subletting alter the 
status of the premises of which the plaintiff seeks to recover 
possession. I hold that it did not. I think that the subletting 
for the temporary purpose (the letting was during the temporary 
absence of the defendant from home, from 6th August, to 
Ist October) . . . was not sufficient to effect an alteration 
of the status of the premises sublet. I do not think it is 
possible to define what would or would not be sufficient for 
such a purpose. I think that all the court can do is in each 
case to look at the facts proved and then to give its decision 
as to the consequences. Looking at the object of the Rent 
Restriction Acts, I feel that a statutory tenant should not 
b deprived of the advantages conferred by those Acts, unless 
there has clearly and definitely been an alteration of status 

If it be not true that the status of the portion of the 
premises which the defendant sublet has been altered still 
less is it true that the status of the whole of the demised 
premises has been altere| by the subletting of part, though 
much the greater part, thereof.” 

According to this judgment, therefore, it would appear that 
in each case the judge must determine whether the status 
of the premises has been altered, and that such a question is 
a question of fact. It is submitted however, that it is 
impossible, to hold otherwise, than that there has been such 
an alteration of status, when premises are sublet furnished, 
whatever the period of letting, and whatever the purpose or 
object which has brought it about. 

There is one other point, to which reference might be made, 
i.e., that the court in an action for possession may make an 
order for possession of part of the premises only. Salter v. 
Lask, 155 L.T. 502, may be referred to as an authority on this 
point. In Selby v. Mothersole, the learned county court 
judge intimated that, even if the status of part of the premises 
had been altered, he would, notwithstanding, refuse to make 
an order for possession, since the tenant would be left as 
statutory tenant of one room only, a state of affairs which 
might lead to undesirable consequences. The view is sub- 
mitted, however, that if a part of the premises becomes decon- 
trolled in any way, the landlord is legally entitled to possession 
of such part, and that any consideration as to the incon- 
venience that may be caused by making an order for possession 
of such part only, is entirely irrelevant. 








A Conveyancer’s Diary. 


The suggestion has been made that where a person dies 
intestate leaving, say, cousins of either the 


Succession of full or the half-blood as his nearest relatives, 


Cousins to such cousins will not be entitled to succeed 
Real and to the deceased’s property under s. 46 (1) (v) 
Personal and 47 (1) (i), (3) of the Ad. of E.A., 1925. 
Property. Section 46 (1) (v) provides that if the 


intestate leaves no issue or parent, then, 
subject to the interests of a surviving husband or wife, the 
residuary estate of the intestate shall be held in trust for the 
following persons living at the death of the intestate, and in the 
following order and manner, namely : 

Fourthly, on the statutory trusts for the uncles and aunts 
(being brothers or sisters of the whole blood of a parent of 
the intestate) . . . then 

Fifthly . . . for the uncles and aunts of the half-blood 
of the intestate. 

Section 47 (3), in effect, declares that where the residuary 
directed to be held on the 
. the same are 


estate of an intestate .. . is 
statutory trusts for any class of relatives 
to be held on trusts corresponding to the statutory trusts for 
the issue of the intestate (other thag the provision for bringing 
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any money or property into account) as if such trusts had 
been repeated with the substitution of references to the 


members of that class for references to children of the intestate. - 


The statutory trusts for the issue of an intestate are set 
out in s. 47 (1) (i). 
uncles and aunts for children, are as follows : 

In trust in equal shares . . . for all uncles and aunts 

. . living at the death of the intestate . . . and for all 
or any of the issue living at the death of the intestate of 
any uncle or aunt of the intestate who predeceases the 
intestate . . . so that no issue shall take whose parent is 
living at the death of the intestate. 

Now it is arguable that the class of uncles and aunts of the 
intestate is in the first instance to be strictly confined to 
persons of that degree of relationship, and that only if there 
is Or are a person or persons of that degree, are s-ss. (3) and (1) 
of s.47 to come into operation. Some] colour is given to this 
contention by the use of the words “living at the death of 
the intestate ” in the first paragraph of s. 46 (1) (v). 

But surely it cannot have the intention of 
legislature to confine the succession of cousins to those 
only in which brothers and sisters of the intestate happened 
to be alive? A particular degree of relationship, and that 
alone, should form the ultimate limit for claims to succession. 

Hence, it would appear to be reasonably clear that the 
alternative view is the proper one, namely, that s. 46 (1) (v) 
should read as if the statutory trusts in favour of issue 
contained in s. 47 (1), as altered pursuant to s. 47 (3), should 
be read into the paragraphs commencing Fourthly and Fifthly 
immediately after the first part of the sentence and before the 
words “ but if no persons, ete.” Such a construction would 
make the position perfectly clear and would give the words 
“but if no person takes an absolutely vested interest under 
such trusts” their full and intended operation. 

It may be observed, also, that the same question arises in 
the construction of the paragraphs commencing First and 
Secondly in s. 46 (1) (v). 


the 


cases 


been 





LAW OF PROPERTY ACTS. 
Points in Practice. 


In this column questions from Annual Subscribers are invited 
and will be answered by an eminent Conveyancer. All questions 
should be addressed to—The Assistant Editor and Manager, ‘‘ The 
Solicitors’ Journal,’’ 94-97, Fetter Lane, E.C.4. The name and 
address of the Subscriber must accompany all communications, 
which should be typewritten (or written) on one side of the paper 
only, and be in triplicate. 








UNDIVIDED SHARES—SettLepD Lanp. 

193. Q. Your answer to Q. 139 in your issue of the 6th inst., 
is a difficulty to us. Do we understand that your view is 
that s. 36 (1) of the S.L.A., 1925, applies equally to joint tenants 
and tenants in common entitled in possession under a trust 
instrument ? If so, how can this be reconciled with s.19 (2) 
of the same Act, which definitely states that if two or more 
persons are beneficially entitled as joint tenants they together 
constitute the tenant for life for the purposes of the Act ? 
The point is of importance in that if s. 19 (2) applies there must 
be a vesting deed if the property is to be disposed of. On the 
other hand, under s. 36 (1) no vesting deed is necessary and the 
trustees must dispose of the property under their trust for 
sale. Primd facie, both joint tenants and tenants in common 
come within the expression “ undivided shares” mentioned 
in 8. 36 (1), but if this is so, s. 19 (2) is unnecessary and incon- 
sistent. On the other hand, ifs. 36 (1) is construed as referring 
only to tenants in common then this difficulty disappears and 
effect can be given to both sections. We shall be much obliged 


if you will deal with this point in an early issue of your Journal 
as it is a point that frequently arises in practice, and should be 
of interest to your readers ? 


The material parts thereof, substituting | 


A. The antithesis of an undivided share is a divided share 
and if the interests of tenants in common are undivided shares, 
the interests of joint tenants should be so a fortiori. But the 
argument above is that, for the purposes of the 8.L.A., 1925, 
and the L.P.A., 1925, a joint tenant is not the owner of an 
undivided share, and perhaps can be fortified by reference 
to the L.P.A., 1925, s. 1 (6), forbidding the creation of undivided 
shares after 1925 (whereas of course the creation of trusts by 
joint tenancy continues), and to the severance of the cases of 
undivided shares and joint tenancy in ss. 34 and 36. “ Un- 
divided share”’ is not of course defined in either Act. In 
“ Foster on Joint Ownership ” it is stated (p. 12), “ Though 
joint tenants hold per mi« et per tout, yet where a joint tenancy 
for life exists an undivided share will be ident ified for the purpose 
of uniting it with an undivided share of the same co-tenant.”’ 
For this proposition he quotes Tuffnell v. Borrell, 1875, 
20 Eq. 194 (see also Q. 84, p. 260, su; ra), and Church v. Edwards 
1787, 2 Bro. C.C. 180. It may be, however, that the cumula- 
tive effect of the sections above quoted, taken in conjunction 
with s. 19 (2) of the 8.L.A., 1925, except joint tenancy from the 
operation of Pt. IV of the Ist Sched. to the L.P.A., 1925, and 
if so the land will be settled land and a vesting deed will be 
necessary. By Pt. VI a tenancy by entireties becomes a joint 
tenancy, but the position of co-parceners remains ambiguous. 
Having regard to the fact that the descendant heir of a 
co-parcener inherited her share, see Re Matson, 1897, 2 Ch [509 
(and so presumably it passes to her new statutory next-of-kin 
under her intestacy), the opinion is given here that co-parceners 
hold land in undivided shares within Pt. IV, supra, but the 
point is not clear. 


MortGaGe or LEASEHOLDS BY SuB-DEMISE—SALE UNDER 
PoweER—NomiINnaL REVERSION. 

194. Q. In 1880 a lessee executed a mortgage by sub-demise 
of the head term, less the last three days, with a declaration 
of trust of the head term (after any sale by the mortgagee) 
in trust for the purchaser. In 1888 the mortgagees sold under 
their statutory powers and assigned only the derivative term. 
Did the nominal reversion vest on the Ist January, 1926, in 
the assignee of the derivative term? If not, can that assignee 
now vest the nominal reversion in a purchaser from him under 
s. 89 (1) (2) or how otherwise ? 

A. After the sale the mortgagor and those deriving title 
under him hold the nominal reversion on trust for the pur- 
chaser, who was entitled to call for the legal estate. There- 
fore the L.P.A., 1925, Ist Sehed., Pt. II, paras. 3 and 6 (d) 
apply, and the heed term vested in the purchaser. Note that 
para. 7 (a) does not apply because the right of redemption 
has ceased. The nominal reversion being vested in the 
purchaser, he can convey it to a purchaser from himself. 


MORTGAGE OF PART OF LEASEHOLD—NO LEGAL APPORTION- 
MENT—Powers OF MORTGAGEE. 

195. Q. The point of Q. 176 has been missed and is not 
dealt with. It is: What estate can M, a mortgagee by 
way of legal charge without power of attorney, convey in 
the circumstances indicated? Can he convey any? The 
point is of importance as the circumstances are very common 
and there seems a probability that a number of mortgages 
will be created by legal charge without power of attorney. 
Legal apportionment of rent is practically unknown. 

A. Regret must be expressed if the answer to the above 
question was not clear, but it was explicitly stated in the 
| answer to (. 143, to which reference was made, that in the 

circumstances there appearing, a mortgagee could only convey 
what he had, namely, the sub-term. And since a mortgagee 
of a leasehold by way of legal charge has the same powers as 
if a sub-term less by one day than the term vested in the 
mortgagor had been created in his favour (L.P.A.,s. 87 (1) (6) ), 
he has the power to convey the sub-term, but that only. 
The answer is based on the opinion that the “ apportionment ” 
| referred to in s, 89 (6) means “ apportionment with the consent 
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of the lessor,” but reference to “ A Conveyancer’s Diary,” | not be the persons in whom the mortgaged property was 


p. 419, supra, will show that the other view also has support, 


and the doubt must be left until resolved by the court or | 


Legislature. 
CopyHoLps—Power or TRUSTEES TO SELL—FINEs. 

196. Q. Your answer to Q. 181 (27th February, 1926), 
appears to assume that para. 8 (e) of the 12th Sched. to the 
L.P.A., 1922, applies to all copyhold land. Several other 
authorities and lecturers seem to assume the same. But the 
first words of sub-para. (e) seem to me to limit its application 
to cases where there is a person entitled to a perpetually 
renewable lease in copyhold land. It is devoutly to be wished 
that your interpretation is correct. Can you give any further 
light on this ? 

A. The reference in the answer to Q. 181 might preferably 
have been to para. 8, prov. (viii) of the 12th Sched. to the 
L.P.A., 1922, instead of to 8 (e) (viii), for the construction 
given to the paragraph is that the proviso applies to all 
of it and not only to (e). It is to be noted that 8 (a) and (5) 
as well as (e) are qualified by the parenthesis (subject as 
provided in this Schedule), and that proviso (vi) is perfectly 
general in its reference to “ the provisions in this Schedule.” 
The other provisoes are also framed to be of general application 
and there seems no reason, on the construction of the L.P.A., 
1922, save that of juxtaposition, to limit them to case (e). 
The same view is taken by the compilers of the “‘ Law Notes 
Guide”: see p.69. It must be admitted, however, that the 
Legislature has placed a further difficulty in the way by inserting 
sub-paras. (f) to (h) after the proviso (L.P.(Am.)A., 1924, 
2nd Sched., para. 4 (2) ), but if the proviso could have been 
construed as above when the Act of 1922 was passed, that of 
1924 would hardly have altered its meaning in this indirect 
fashion. If this interpretation is wrong and the proviso only 
qualifies (e), the same result may perhaps be obtained by the 
distinction between para. 8 (a), (f), (g) and (h), on the one 
hand and (6) on the other. Since the fines and fees are 
expressly payable under 8 (b), the omission of this express 
requirement from the other sub-paragraphs tends to show 
that they are not payable. But the former construction is 
still preferred. 

MortgaGeE—No MortGaGe® On Ist JANUARY, 1926— 

VESTING. 

197. Q. A, B and C were trustees with power to invest 
trust moneys on mortgage, X having power to appoint new 
trustees. B and C died many years ago, and X appointed 
D and E trustees in place of B and C and jointly with A. 
Part of the trust estate was and is still a mortgage, which 
still stands in the names of A, B and C, having never been 
transferred to A, D and E. Prior to 1926, A and D also died, 
leaving E sole trustee. No representation to A’s estate has 
been granted. Up to 1926 it is quite clear that representation 
to A’s estate would have been necessary before the mortgagor 
could obtain a reconveyance. Does the Sched. to the 
L.P.A., 1925, vest the mortgage for a term of years in E ? 
If so, can he, as sole trustee, give the mortgagor a valid 
receipt for the morigage money, which, according to the 
instrument creating the trust, forms part of other money 
secured at the date of the trust instrument by mortgage 
of real and leasehold properties? If a mortgage term is vested 
in E by virtue of the L.P.A., 1925, is a mortgagor ever safe in 
paying off the mortgage money to mortgagees who were mort- 
gagees prior to 1926, seeing that they might originally have 
been trustees. and have retired or been discharged from the 
trusts, and that on payment of the mortgage money to them the 
mortgage term would not appear to become a satisfied term 
under s. 116, L.P.A., 1925, as the money secured by the 
mortgage would not have been “ discharged,” the word 
“ discharged ” apparently meaning payment of the money to 
the person in whom the term of years is vested. A receipt 
signed by such mortgagees under s. 115 of the L.P.A., 1925, 
would also apparently be useless, as such mortgagees would 





vested. If, however, the mortgage term is not vested in E, 
it would apparently vest in the representative of A when 
representation is granted (if ever). If this is correct, in whom 
is the term vested pending the granting of representation to 
the estate of A? If no person can be found who is entitled 
to take, or who would apply for representation to the estate 
of A, how can the mortgagor pay off the mortgage without 
seeking the aid of the court ? 

A. It is not stated whether A died intestate. If he left a 
will and appointed executors, they would have been entitled 
as mortgagees on 31st December, 1925, assuming they had 
not renounced, and although to perfect their title they would 
have had to prove the will. If he died intestate the fee in 
the mortgaged property would have vested in his heir: see 
John v. John, 1898, 2 Ch. 573, at p.576; Re Griggs, ex parte School 
Board of London, 1914, 2 Ch. 547. On 1st January, 1926, the 
L.P.A., 1st Sched., Pt. VII, para. 1, applied, and the tern 
vested in the “ mortgagee.” Would, then, Pt. II, para. 3, 
also apply, to divest the executors or the heir, as the case 
might be, of the term, and vest it in EK? It is arguable that, 
having regard to para. 6 (a), Pt. IL is functus officio when the 
term is vested in the actual mortgagee, and the legal estate in 
the term does not therefore vest in E under para. 3. Although 
it might be held otherwise, the mortgagor, in the absence of a 
judicial decision on the point, could hardly be advised to pay 
to E, though, if he can be induced to do so, E will properly 
hold the money as trustee. If the mortgagor is satisfied as 
to E’s title and pays the money to him, he will have a valid 
receipt, even if he has notice that E is a trustee, see s. 14 (1) 
of the T.A., 1925. The mortgagor is, of course, concerned only 
with the person or persons in whom the mortgage is vested as a 
legal estate, though to trace that legal estate he might have to 
consider the equities, as a purchaser of a property vested on 
3lst December, 1925, in a nominee would have to do if the 
person who had paid the purchase-money on the last purchase 
before that date offered it to him. 

In the circum tances the mortgagor cannot be advised to 
pay to E unless a legal personal representative of A is con- 
stituted and transfers the mortgage term to E. In the absence 
of a hand to receive the mortgage moneys, s. 50 of the L.P.A., 
1925 (superseding and re-enacting s. 5 of the Conv. Act, 1881), 
may be invoked by the mortgagor in case of sale, but, unless 
there is to be a sale, mortgagors as such do not appear to have 
absolute power to pay money into court and so free their 
lands. But they can decline to pay interest except to or under 
the direction of a person in whom the morfgage term is vested, 
which will probably bring about the desired result, or, if not, 
may ultimately give them a title against the mortgagees by 
the Limitation Acts. 

For deaths after 1925, John v. John and Re Griggs, quoted 
supra, are superseded by s. 9 of the A.E.A., 1925. * 


UnpbIVIDED SHares——PRE-1926 ConTRACT FOR SALE. 


192. Q. Para. 7 of the 4th Sched. to the L.P.A., 1925, 
expressly excepts sales by tenants in common after 1925, 
if in pursuance of a contract made before 1926. A, B & C 


tenants in common enter into a contract in July 1925 to sell 
to X, who in his turn enters into a contract for a sub-sale to 
Z in January, 1926. Acting on behalf of Z, is the form of 
conveyance to be that in use prior to 1926 of the ordinary 
sub-sale form with X joining as sub-vendor ¢ 

A. lf A, B & C are entitled in fee simple in possession free 
from incumbrances they can convey by virtue of their statu- 
tory powers under the L.P.A., Ist Sched., Pt. IV, para. 1 (2), 
and the contract need not be mentioned or placed on the title. 
If a legal estate is outstanding or there are inc: mbrances on the 
undivided shares para. 1 (10) applies (not para. 7 as stated 
in the question), and A, B & C can only convey by virtue 
of it and of the outstanding contract, which will have to come 
on the title, as an essential to their power to convey, and should 
be recited in the conveyance. The form of conveyance will 
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therefore depend on the circumstances, but will be on the 
ordinary model of one to a sub-purchaser at the request and 
by the direciion of the purchaser. On the first supposition, 
namely that A, B and C are entitled in fee simple in possession 
free from incumbrances it would seem best not to mention the 
contract, ifthey purport to convey by virtue of their statutory 
and all other powers. 

PENDING—SURRENDER- 
GAL ESTATE. 


CONTRACTS SALE 
oR ADMITTANCE—LI 
@. Y was tenant on the Court Rolls subject to a 
conditional surrender, but the had not been 
admitted. Y was adjudicated a bankrupt and his trustee 
appointed the property (subject to the conditional surrender) 
to Z as purchaser, who has not taken admission. In whom 
in each case did the legal estate in fee simple vest on the Ist 
January, 1926 and who is the proper person to enter into a 
compensation agreement for extinguishment of manorial 
incidents ? If the legal estate vested in B and Z respec tively, 


CoPpyHOLDS FOR 


19%, 


mortgagee 


can the lord insist on payment of a fine and fees as on admission 
of B and Z before entering into a compen ation agreement ¢ 
A. Having regard to $3 (4) of the Bankruptcy Act, 
1914, and to the trustees appointment to the use of Z, the 
reasoning above appli to show that the latter has the legal 
estate, subject to the mortgage term. Before 1926, he would 
only have had to pay the tine and fees on admission; see 
“Scriven on Copyholds,” 7th ed., p. 137, discussing the 


section in the Bankruptcy Act, 1885, corresponding to s. 48 (4) 
Since there was a tenant on the roll on Ist January, 


supra. 

1926, the L.P.A., 1922, 12th Sched.. para 8 (e) (vill) appears to 
apply (but see QY. 196, supra), and no fines or fees 
will be payable by Z as on admittance The point 18 
not easy, but if this is the right answer, the new 


Act has deprived the lord of a fine which would otherwise 
Z will be the tenant entitled 


1929 
mms 


be payable on Z's admittance. 
to enter into the compensation agreement, see L.P.A 


8. 143 (1). The mortgagee until paid off will have the benefit 
of the 12th Sched. to the L.P.A., 1922 para. 1 (f) (i). 

£00. Y. A as owner and tenant in fee on the Court 
Rolls surrendered land to the use of B his heirs and 
assigns as purchaser in October, 1925, but B has not taken 
admission to the property. 

A, [See answer to 199, supra The surrender of copy 
holds i the substantial part of the conveyance see 
Vaughan and Atkins v. Atkins, 1771, 5 Burr, 2765, at 
p. 2786, and a complete execution of the contract on 
the part of the surrenderes. This being so, the opinion 


is given here that, where a surrender has been made in 1925 
pursuant to a contract for sale of copyholds that contract 
is no longer pending within the L.P.A., 1925, Ist 
Ft. Il, para. 7 (9) and con equently that the legal estate 
vested in the purchaser under para. 8 () of the 12th Sched. to 
the L.P.A., 1922, an , but he is liable for 
the fines and fees as on admittance, for there was no copyhold 
in fee on the roll. On this footing, he isthe proper person to enter 
into acompensationagreement. The definition of “tenant” in 
8. 143 of the L.P.A., 1922, does not de; end on admittance, but 
the purchaser's liability to pay the fines and fees as on admittance 
is fixed by the L.P.A., 1922, 12th Sched. para. 8 (b) as amended 
by the L.P. (Amendment) Act, 1924, and (e) (vi) (but see Q. 196, 
supr t). The fine may be enforced by an action for debt, see 
authorities cited Halsbury,” vol. viii, p. 59. 


Sched., 


| remains vested in | 


SETTLED LAND—Prorective Trust. 

201. Q. Under a settlement dated in 1922 certain freeholds 
were conveyed unto A and B as trustees to such uses in favour 
of the settlor during his life as the trustees might appoint. 
And in default of and subject to such appointment to the use 
of the trustees during the life of the settlor and after his death 
to the use of the trustees upon trust to apply the income for 
the maintenance of the settlor’s children during the minority 
of the youngest and on the youngest attaining twenty-one, 





upon trust for sale and distribution among the settlor’s 
children living on the younge t attaining twenty-one, the 
issue of a deceased child to take by substitution. Then 
follow trustees’ powers of management until sale, a direction 
to the trustees during life of settlor to apply income for benefit 
of settlor and his children, power to trustees after death of 
settlor to apply income for maintenance of his infant children, 
and trustees’ power of advancement. The settlor is still 
living, and A and B have not exercised the power of appoint- 
ment. What is the position under the 8.L.A., 1925? It is 
conceived that, by virtue of the 2nd Sched. and s. 117 (xxvi) w., 
the trustees are statutory owners of the property, and have 
a present power of sale. (-ee ss. 30, 38, and 106.) Is this 
so ? And should a principal vesting deed ke forthwith 
executed by and in favour of A and B before a sale is effected, 
such vesting deed being abs'racted to the exclusion of the 
settlement ? (ee 2nd Sched., para. 1 (2). ) 

A. This settlement is not in a usual form, but theze would 
appear to be a resulting trust in favour of the settlor until the 
trustees appoint in the exercise of their power, but for the 
direction to the trustees to apply the income for the benefit 
of him and his children during his life. If then he is entitled 
only to so much income as the trustees choose to give him, 
he is not tenant for life although the land is settled land within 
the S.L.A., 1925, s.1 (1) (2). Therefore, under s. 23, the trustees 
have the powers of a tenant for life and under s. 30 (1) (iv), 
A and B are trustees for the purposes of the Acts. In the 
circumstances a principal vesting deed should be executed by 
the trustees in favour of themselves as statutory owners 
under the 2nd Sched., para. 1 (2) in order that they may be 


able to sell, see s. 13, 








Correspondence. 


Slaytor v. Neweastle-upon-Tyne Assessment 
Committee. 

Sir,—This case raised points of very considerable importance 
to the ratepayers of Newcastle. In view of the fact that 
three judges in the Divisional Court, and three in the Appeal 
Court, have decided against the contention of the appellant, 
[ presume the matter must be considered settled. There 
is, however, a real point of doubt, and one which is of more 
than passing interest. It concerns the word “ usual,” as 
used in s. 15 of the Union Assessment Committee Act, 1862. 
There does not seem a great deal of difficulty in imagining 
the real meaning to attach to the word, but, apparently, 
there has been introduced a restricted or parochial sense, 
which does not strike one as being at all correct. This 
restricted meaning, applied in the case in question, perhaps 
justifies the judgment, but if the word “ usual” is taken in 
its common accepted sense, then it must follow that what 
are tenants’ rates in other towns must be tenants’ rates in 
Newcastle. 

The Act provides that the gross estimated rental shall 
be free of all usual tenants’ rates, and the effect of this par- 
ticular judgment is to add to that clear rental a portion of 
a rate which, in Newcastle, is said to be a usual landlords’ 
rate, but in all other parts of the country is a usual tenants’ 
rate. The suggested distinction raises a point of more than 
passing interest. 

Newcastle-on-Tyne, 

9th March. 


T. 8S. DurriLt. 


Section 12 of the Charitable Trusts Act, 1869. 

Sir,—Referring to the article in “ A Conveyancer’s Diary ” 
of the 6th inst., does not a difficulty arise as to the correet 
interpretation of the words “a majority of those trustees” 
in s. 12 of the Charitable Trusts Act, 1869% Take a case 
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where there are thirteen trustees of the charity. A meeting 
is convened for the expressed purpose of executing a con- 
veyance of a specific property. Nine trustees attend the 
meeting and a resolution is passed authorizing the execution 
of the document—five for, four against. The deed is then 
executed by the five who passed the resolution. Would the 
deed be properly executed ? 

If only six trustees attended the meeting and unanimously 
passed the resolution and also executed the conveyance, 
would it make any difference ? 

If six trustees attended and the voting was four to two in 
favour of the resolution, would the execution by the four 
be valid ? 

Lastly, is not the intention that the resolution shall be 
passed and the execution made by a majority of the total 
number of the trustees ? 

London. F, W. Baxter. 


[We do not think that any such difficulty as is suggested 
by our correspondent arises on the construction of s. 12 of 
the Charitable Trusts Act, 1869. It is expressly provided in 
the section that a majority of those trustees who are present 
at a meeting of their body duly constituted and who vote on 
the question have the full power mentioned. It is reasonably 
clear from the words used that the majority is of those present 
and voting, and not necessarily of those who are trustees 
whether they are present or not.—Ep., Sol. J.| 


Landlord and Tenant Notebook. 


Sir—In the issue of 2nd January, p. 257, under the 
heading “‘ Landlord and Tenant Notebook ”’ (last seven lines) 
your correspondent stated “It is incidentally to be noted 
that where s. 4 applies, the goods so privileged are absolutely 
privileged from distress and cannot be distrained upon in any 
case. 

Surely this is not a correct summary. The Act of 1908 
is an Act to amend the law as regards a landlord’s right of 
distress for rent, and proceeds by s. 1 to restrict the landlord’s 
rights. Then s. 4 states “ this Act shall not apply ” to certain 
things i.e. it leaves the landlord’s rights in respect of the 
matters mentioned in s. 4, where they were before the Act 
was passed and accordingly the landlord has still, notwith- 
standing the passing of the Act a right of distress in respect 
of all matters mentioned in s. 4. 

If this point has not been dealt with, I shall be glad to read 
your correspondent’s views. 

A. E. SAURNIER. 

London 

2nd March. 


[‘‘ Section 4”’ is obviously a clerical error and s. 1 (one) should 
be read therefor. What was meant was that where goods are 
privileged under s. 1 of the Act of 1908 the privilege is 
absolute and not conditional. We agree with the view of our 
correspondent that the right of distress in the cases enumerated 
is undisturbed by the Act of 1908. Section 4 expressly excludes 
those cases from the application of the Act.—Ep., Sol. J.] 


Law of Property Act, 1925. 


Sir,—Referring to your note to Mr. H. G. Sheldon’s letter 
in your issue of 6th inst., s. 74 (2) seems to show that the word 
“ execute ” in s. 115 (1) of the L.P.A., 1925, does not require 
the receipt to be under seal, 

N. R.S, 

(Sub-section (2) of s. 74 clearly shows that the expression 
“execute” not only can be, but actually is, used in the 
L.P.A., 1925 with reference to instruments not under seal.— 


Ep., Sol. J.] 








Court of Appeal. 


No. 2. 
Williams v. Stanley Jones & Co. 18th and 19th February, 
Costs—AcTion—CLAImM FoR ComMMIssioN—SEVERAL ITEMsS— 

REFERENCE TO OFFICIAL REFEREE BY CONSENT—WHETHER 

SEPARATE ITEMS INVOLVE SEPARATE IssuEs—“ Issurz ’’— 

DIsCRETION OF OFFicIAL REFEREE As TO Costs—RULES 

OF THE SupREME Court, Ord. LXV, r. 2. 

The plaintiff brought an action against his former employers 
to recover the balance of an account for commission which he 
alleged he had earned while in their employ as traveller. The 
action was brought in the High Court and the matter was 
eventually referred to an Official Referee by consent. The claim 
comprised more than twenty different items, and in regard to 
some of them the defendants set up different defences. The 
defendants had paid money into court, but in the result the 
official referee held that they were liable for a sum of £15 odd in 
excess of the amount paid into court. As to some of the items 
the defendants succeeded on different grounds. The defendants 
contended that each item was a separate issue and that they were 
entitled to costs on the items on which they succeeded. The 
official referee treated the action as one of general account, 
involving one issue only, and awarded the plaintiff costs on the 
High Court scale. 

Held, (1) (affirming the Divisional Court on this point) that 
there were materials on which the official referee was justified in 
awarding the plaintiff costs on the High Court scale, and (2) 
(reversing the Divisional Court on this point) that one of the 
items on which the defendants succeeded was a separate issue 
and the defendants were entitled to the costs, if any, of that issue. 

Order of the Divisional Court varied. 


Appeal from the Divisional Court. The plaintiff claimed 
the balance of an account for commission. The facts appear 
in the judgment of Bankes, L.J. 

Bankes, L.J., said that the appeal raised a matter which 
was always considered of so very great importance, that is, 
costs; but they ought not to encourage appeals in reference 
to costs, particularly where the amounts were so small as 
those involved in this case. The plaintiff claimed commission 
as a traveller and representative of the defendants, After 
giving credit for the amount he had received, he claimed a 
total of £103 17s. 4d., and he gave particulars showing the 
contracts which he said he had obtained and in respect 
of which the commission he claimed gmounted to that 
sum. The defendants raised several defences. First of all, 
the defendants said in reference to that contract, that it 
was a contract to pay the plaintiff commission, but only as 
and when they, the defendants, actually received the amounts 
on which the plaintiff claimed commission, and that the 
plaintiff was claiming commission on the amounts of the 
contracts a considerable portion of which the defendants had 
not received at the time of the commencement of the action. 
Another defence was that there were two classes of claims, 
one of which was called a “ personal’ claim, and the other a 
“house” claim. In respect of one class of claim the plaintiff 
was entitled to a higher rate of commission than in respect of 
the other, and the defendants’ complaint was that the plaintiff 
in five cases was claiming the larger commission, whereas he 
was only entitled to the smaller commission. A further defence 
was that in respect of one of his claims the plaintiff never 
obtained a contract at all; and in respect of another claim 
the defendants admitted that the plaintiff was entitled to £10, 
whereas he had claimed £33 15s. The defendants paid a sum 
into court. The matter was referred to the official referee. 
The hearing before the Official Referee occupied three days, 
and he ultimately awarded the plaintiff a sum of £14 odd over 
and above what had been paid into court. There was an 
appeal to the Divisional Court on this ground, first of all, 
that the Officidl Referee ought not in the exercise of his 
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discretion to have awarded the plaintiff High Court costs. 
In the circumstances, in his lordship’s opinion, that was an 
absurd contention, because it was open to the defendants, if 
they desired that this matter should be tried at small expense, 
to have applied that the case should be remitted to the County 
Court, but instead of doing that they assented to the application 
that it should go to the Official Referee, and in those circum- 
stances it is absura to suggest that there was any appeal from 
an official referee who said in those circumstances that he 
thought it right to award to the plaintiff his High Court costs 
or certify it as a proper case for the High Court. The 
defendants contended that the Official Referee was wrong, and 
did not exercise any discretion at all, or any judicial discretion 
in reference to the question as to whether this case did not 
disclose separate issues, and that upon some of those separate 
issues the defendants ought in the exercise of judicial discretion 
to have been allowed their costs. In this case it was for the 
official referee to decide whether there were separate issues in 
the matter which had been tried before him; and, secondly, 
if there were, to exercise a judicial discretion as to whether 
he should allow costs in respect of any of the issues upon 
which the defendants had been successful. The official 
referee took the view that there were no separate issues, that 
it was only one issue—that there was a claim for an account 
and a general payment into court, and that in these circum 
stances there was only one issue. The Divisional Court took 
the same view. But he (Bankes, L.J.) could not accept that 
view. There was one matter which was quite clearly a separate 
issue. That was the case of an order given to one Webber. 
It was part of the plaintiff’s case that he had obtained that 
order from Webber. It was the defendants’ case that the 
order had not been obtained by the plaintiff, but had been 
obtained by somebody else, and, in his lordship’s opinion, it 
was quite clearly a separate issue. As to whether or not costs 
should have been awarded on that issue as a matter of judicial 
« iseretion had never been decided at all up to the present by 
anybody ; because the Official Referee decided that there was 
only one issue the matter never arose. The same with the 
Divisional Court. In the Court of Appeal it arose because that 
court was of opinion that there being a separate issue, a 
judicial ciscretion must be exercised as to whether the defen- 


dants should have the costs of that issue. There was no 
reason why they should not. The issue involved, or might 
have involved, substantial additional costs. There was quite 


clearly & separate issue, and, if there were any separate costs 
of that issue, the defendants were entitled to the costs of that 
issue, if any. The net result was that the defendants failed 
altogether with regard to the suggestion that the costs should 
be County Court costs. They succeeded on part of their case 
in reference to the separate issues, but on one part only. It 
could not be said that they had failed altogether. But in the 
circumstances the order of the Divisional Court should be 
varied by directing that the defendants were entitled to the 
costs, if any, of the separate issue in regard to the Webber 
order, but that there should be no costs of the appeal either 
here or below. 

Warrineton and Arkin, L.JJ., delivered judgments to the 
same effect. Order of Divisional Court varied. 

CounsEL: Eric Sachs; F. G. Enness. 

Soxicrrors : Judge & Priestley ; Hyam Davis. 

[Reported by T. W. Moroay, Esq., Darrister-at-Law.] 


Buckle ». Holmes. 2nd and 3rd March. 


AnImMALS—Domitae Naturae—Cat—Cat TAKING PIGEONS 
LIABILITY OF OWNER OF CaT— Proor or Scienter NECESSARY 


The plaintiff, who kept pigeons and poultry, discovered that 
a cat belonging to the defe ndant had taken and killed some of 
these pigeons. The defe ndant thereupon had the cat destroye dd, 
but refused to compensate the plaintiff, who brought an action for 
damages in the county court. The action was dismissed. The 
Divisional Court, on appe al, held that as a cat was an animal 
domitae naturae, it was necessary to prove scienter before its 





owner could be held liable for an unprovoked trespass, and that 
as the appellant had not done this the respondent was not 
liable. 

Held, by the Court of Appeal, that no distinction could be 
drawn between a cat and a dog in the matter of the liability of the 
owner for damage. The owner was not liable in this case. 

Decision of the Divisional Court (70 Sox. J., 284), affirmed. 


Appeal from the Divisional Court on appeal from the Leeds 
County Court. The appellant, George Arthur Buckle, of 
Lower Wortley-road, Leeds, sued the respondent, W. Holmes, 
for £8 as damages for the loss of eight pigeons and two bantams. 
The appellant, whe was a member of the Leeds Flying Club 
and of the National Homing Union, kept homing and racing 
pigeons in a cote in bis garden. He also kept bantams and 
other poultry. He lost a number of pigeons from the loft 
and began to suspect that a cat was responsible. Later he 
saw a cat in the garden with a pigeon in its mouth, and though 
he failed to catch the cat, he subsequently discovered that it 
belonged to the respondent. As soon as the respondent 
was satisfied that his cat was responsible for taking the 
appellant's pigeons he destroyed it, after which no more 
pigeons were lost. The respondent, however, refused to pay 
compensation, and the appellant brought an action in the 
Leeds County Court. There was no dispute that this cat 
was responsible for the damage or that the respondent was its 
owner. The county court judge, however, dismissed the 
action on the following grounds: (a) That as the roaming 
character of cats was a recognized habit, and the custom was 
to allow them to roam about freely, the responsibility in law 
was on the owner of pigeons to keep them out of the way of 
cats, and not on the owner of a cat to prevent that cat from 
attacking pigeons; (b) that in the case of a cat’s attacking 
pigeons it was necessary to prove scienter before the respon- 
sibility in law could be laid on the owner of the cat. The 
plaintiff appealed to the Divisional Court. The Divisional 
Court dismissed the appeal, and the plaintiff appealed to the 
Court of Appeal. 

Bankes, L.J., said that the view of the Divisional Court 
was correct. The responsibility of individuals for damage 
done by animals belonging to them had run on two separate 
lines. The first depended on the law of trespass and the 
second on the responsibility of individuals who owned dangerous 
animals. Dangerous animals might be divided into animals 
ferae naturae, such as the tiger or gorilla. The person keeping 
such animals kept them as bis own risk. He must keep them 
under his own control, otherwise he would be liable for any 
damage done by them. The other class was that of domest:c 
animals, such as dogs, cows or horses. These were not naturally 
dangerous, although some might display dangerous pro- 
pensities, but until they did so to the knowledge of their 
owner the owner would not be liable for any damage done by 
them because they were not kept under control. But that 
class of animals might cease to belong to what might be 
termed the protected class, if, to the knowledge of the owner, 
the animal displayed a dangerous propensity. The animal 
would then pass to the unprotected class. It was impossible 
to say that a domestic cat belonged to the unprotected class. 
Generally speaking, an owner was liable for an act of trespass 
committed by an animal which had caused damage. There 
were exceptions to this rule, and among the exceptions 
was the case of a dog. A trespass by a dog following 
its natural propensity to roam about was not likely 
to cause substantial damage, though it might do so 
in a particular case. Having regard to the underlying 
reasons (which were indicated by Willes, J., in Cox v. Burbidge, 
13 C.B.N.S., at p. 440), why a dog was placed in an exceptional 
class, and in respect of whose escapades the owner was not 
responsible, there was no reason why any distinction should be 
drawn between a dog and a cat, because the reasons for 
excepting a dog applied with equal force to a cat. It was 
impossible to hold that the owner of a cat was responsible 
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for its trespass which resulted in damage to a neighbour's | High Court—King’s Bench Division 


pigeons. The appeal failed. 
WARRINGTON and ATKIN, L.JJ., concurred. Attorney-Genera! +. Duke of Bedford 
Rowlatt, J. 19th February. 








Appeal dismissed. 
CounseL :—H. H. Joy, K.C., and G. Russell Vick; P. E. 


Sandlands. REVENUVE—Svuccession Duty—LeEasSEHOLD PROPERTY LET 

Souicrrors : Hamlins, Grammer & Hamlin, for Harland and AT GRouND Rentrs—LEaAsES FALLING IN-—RECEIPT OF 

Plackett, Leeds ; Collyer, Bristow & Co., for Alfred Masser, Rack Rents—CaLcuLaTION OF INCREASED VaLvuEs— 

Leeds. | Succession Duty Act, 1853, 16 & 17 Vict., c. 51, ss. 20, 
[Reported by T. W. MorGay, Esq., Barrister-at-Law.] | 21 and 45. 


High Court—Chancery Division. By s. 20 of the Succession Duty Act, 1853: “ The duty 
Chatt v. Chatt. Lawrence, J. 12th February. imposed by this Act shall b paid at the time when the successor 
VENDOR AND PuRcHASER—PrRactTice— : - Shall become entitled in possession to his succession, or to 
the receipt of the income and profits the reof ; except that if there 
shall be any prior charge, estate, or interest, not created by the 


CONTRACT—ACTION 
FOR SPECIFIC PERFORMANCE—CONVEYANCE ALREADY EXE- 
CUTED BY Born Parties-—DEFAULT OF APPEARANCE BY 


PURCHASER -ORDER. successor himself, upon oT th the SUCCESSION, by reason whereof 


the successor shall not be prese) tly entitled to the full enjoyment 
or value thereof, the duty in respect of the increased value accruing 
upon the determination of such charge, estate, or interest, shall, 
if not pre viously paid, com pounde d for, or commuted, be paid 
at the time of such determination ™ 


The court will order specific performance of a contract at the 
instance of the vendor in an action where there has been default 
of appearance by the purchaser, even though the conveyance has 
already been executed by both parties before action brought. 

Baker v. Williams, 1893, W.N. 14, applied. 


This was a motion for judgment in default of appearance by | 
the purchaser in an action for specific performance by a 
vendor and was heard as a short cause. The facts were as 
follows: The plaintiff and the defendant were the sons of a 
testator who devised his real estate equally between them by 
his will and appointed them his executors. After the testator’s 
death the defendant occupied and kept possession of the 
testator’s real estate, which consisted of a dwelling-house at Information by the ‘Attorney-General. Under the will 
Consett. An administration action was started by the plaintiff | of the seventh Duke of Bedford (the testator), dated 7th Mav 
and subsequently an agreement was entered into by the | jg) pat proved on 3ist July, 1861, the delenient ten 
plaintiff and the defendant that the administration action eleventh Dsles of Bedhead. became benchcleliy entitled in, 1088 
should be withdrawn upon the terms that the defendant | 4, equitable life i tennah in the seskimeee soak entebe of Gee 
should pay to the pleintiff a certain sum and should purchase | ;.ctator. The defendant was born on 19th February 1858, and 
the plaintiff's moiety of the said real estate at a price to be | ;. a descendant of a brother (the tenth duke) of the testator, 
fixed by a named valuer, and should account ‘for half the | ¢.., which brother the defendant derived the succession in 
rent for a certain period at a fair rate to be fixed in the same | 4), above residuary estate. That estate included certain 
way and by the same person. A draft conveyance of the properties in London which, at the death of the tenth duke, 
property was approved by the plaintifi’s solicitors, who 
informed the defendant's solicitors that an engrossment of the 
same which had been already signed by the defendant had 
been signed also by the plaintiff. They asked for an appoint- 
ment to complete. The plaintiff had agreed at the defendant's 
request to accept 5 per cent. interest in lieu of rents. The 
defendant tailed to complete, thereupon the plaintiff issued a | pocnect of one part of the properties expired at Michaelmas 
writ for specific performance. For the plaintiff it was stated ode in res st ge another part at Lady Day, 1923, and i. 
that the report of the case of Baker v. Williams, 1893, W.N. 14, respect of . ‘third part at Midsummer, 1923. In May, 1923, 
cited in * Seton = Judgments and Orders,’ ith ed., vol. 3, the defendant delivered accounts as to the increased values of 
p. 2172, as being an authority for the proposition that specific | his successions to the properties accruing on the expiration of 
performance would be granted even though both parties had the leases. On behalf of the Crown a declaration was asked 
executed the conveyance, did not bear out the proposition for for that “upon the tous construction of the Succession Duty 
which it was cited. : , Act, 1853, and in particular ss. 20, 21 and 45 of that Act, for 
LAWRENCE, J., after stating the facts, made the following the purposes of succession duty and temporary estate duty 
order : (1) Declare that in accordance with the agreement the | the increased values of the successions of the defendant to the 
een 9 = aseoen a — the ace pte npg = | properties accruing upon the expiration of the leases ought to 
sroperty and to pay the interest as agreed and the said sum . . ens ‘ al v 23 4 
P ao les, 6d. aa! that, the ietaeaanih of 3rd June, 1924, | be ascertained by reference to the full annual values of the 
ought to be specifically performed, and adjudge the same 
accordingly ; (2) refer to the taxing master to tax the plaintiff's 


Where a person becomes entitled to leasehold property let at 
ground rents, and the leases fall in during his succession, the 
calculation of the ixcreased values of the leases for the purposes 
of succession duty is to be ba ed on the rack rents and for the 
time they will be received, and not upon the anticipated value of 
the rack rents made at the time the successor comes into possession 


of the ground rents. 


were subject to leases at ground rents. On the death of the 
tenth duke succession duty and temporary estate duty were 
paid by the defendant in respect of his succession to the extent 
of the ground rents. The properties, situated in the west 
central district, were included in leases which were current 
at the death of the tenth duke at ground rents. The leases in 


| properties as at the expiration of the leases, less the ground 
| rents thereby reserved, and to the age of the defendant as at 
; acne i ial | such expiration; or, alternatively, that if such increased 
costs and certain charges and expenses ; (3) order the defen- | values ought to be ascertained, as the defendant contended, 
dant to pay to the plaintiff the £180, with the interest, and eas nts f tty tax as at 
he £¢ 14s id | I he defend | by reference to the gross assessments lor property ? é 
the £30 14s. 6d. ; and (4) upon payment by the defendant to | 11. death of the deceased, then the age of the defendant as at 
the plaintiff of all the said sums by this order directed to be ee anes t. The defendant 
id by the defend let the plaintifl deliv aa ee that death ought to be taken into account. 1€ 
a y Se _— soy . P — bse at ~ , —_ a admitted that he was accountable for succession duty at 
the exec ape se re hy ” ae eyance reserre vo in the 4} per cent., and for temporary estate duty at l per cent. on 
state enn oO ‘ aim. Li erty to apply. | the increased values of the successions accruing at the expira- 
Cot a: Varu ick Draper. I | tion of the leases; and he submitted that the only question 
SOLICITORS : Kenyon & Son for J. Murray Aynsley, was as to the proper method of calculating such increased 


Consett, Durham. 
[Reported by L. Morgan May, Esq., Barrister-at-Law.) 
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Row.att, J. : 
where property was subject to a charge, estate or interest 
which had to fall in in the future, the payment of the duty 
was to be deferred until such falling in. The plain, general 
effect and intention of the statute was that succession duty 
was to be paid on the value of what was received and for the 
period it was received. In this case the defendant received 
rack rents when the leases fell in and those continue for the 
rest of his life. The increased values of the leases for the 
purpose of succession duty, therefore, were to be calculated 
from the time the leases fell in, and not upon the anticipated 
value of the rack rents at the time he first came into possession 
of the ground rents. Section 45 supported that view. The 
contention of the Crown was correct, and there would be 
judgment accordingly. 

CounsEL: For the Crown: The Attorney-General (Sir 
Douglas Hogg, K.C.) and J. 2. Harman ; for the defendant : 
W. Greene, K.C., and Dighton Pollock. 

Soricirors: For the Crown: Solicitor of Inland Revenue ; 
for the defendant: Taylor & Humbert. 

Reported by CoLtn CLAYTON, Esq., Barrister-at-Law.]) 





Reviews. 


Gibson’s Conveyancing. Twelfth Edition. By H. Grpson 

{1vinaTon, M.A., and A. Ciirrorp Fountatne. London: 

The “ Law Notes” Publishing Offices. xevi and 752 pp. 

Price £2. 

“ Gibson’s Conveyancing ” gives a comprehensive, clear and 
accurate view of the old, as well as the new, law and practice 
relating to the transfer of property by means of written 
instruments. In this—the Twelfth—Edition, notwithstanding 
the enormous changes brought about by the new Property 
Acts, the Editors have been able to retain the framework of 
the earlier editions, But, as is only natural, they have had 
to expand the work considerably. Thus, for example, the 
Introduction to Book I contains an entirely new section 
extending over some thirty pages, in which the general effect 
of the new Statutes is admirably summarized. 

This book was amongst the first works on the new convey- 
ancing to appear—the Preface bears date 20th October, 1925 
and the surprising thing is that the Editors were able at such 
an early date to gauge so accurately the effect of the new 
legislation. There is hardly a statement in the 752 pages 
which can be challenged. It may perhaps be argued that the 
changes affecting estates tail introduced by the new Acts 
may make it doubtful whether the decision in Re Dunsany, 
1906, 1 Ch. 578, will now stand. On p. 431, therefore, the 
assertion that a covenant to settle after acquired property 
would include an estate tail, might well have been qualified. 

Tables of Cases and Statutes, covering 76 pages, and a full, 
well-arranged Index, are further commendable features of this 
really excellent work. 


An Introduction to the History of English Law. By HAROLD 
Porrer, LL.B., Reader in Law in the University of 
sirmingham. London: Sweet & Maxwell, Ltd. xvi and 
270 pp. 10s. 6d. net. 

We welcome the appearance of this, the Second Edition, 
of Mr. Potter's little book on a much neglected study. The 
new edition has been partly re-written, and although some 
50 pages have been added the work remains compact and 
gives a complete view of the whole field. We cannot describe 
Mr. Potter's work as a mere epitome of the larger works on the 
subject. Although conceived as an “ Introduction” to the 
Study of the History of English Law, we should hardly 


describe it as an “‘ introduction.” It gives facts and advances 


views, and is written in a style that may at first sight tend to 
discourage both a student who is as yet only beginning his | 


sy 8. 20 of the Succession Duty Act, 1853, 
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study of the subject and the “ unlearned reader,” to use the 
Author’s unhappy expression. As a matter of fact, we would 
rather classify the work as an admirable revision book, as a 
work calculated to assist a well-read student to obtain a 
complete view of his field of study. 

One or two controversial matters are treated as established 
facts. Thus, on p. 11, it is said that the period 1066-1272 
‘saw the complete establishment of the three Courts of 
On p. 39 the “ Commentaries ”’ are described 
without qualification as “ a sound exposition of existing law.” 
The reader is not warned of Blackstone’s tendency to generalize 
or of his attitude towards (inter alia) the kingship, slavery and 
Divine law as the criterion of the validity of human law. 

The Year Book case and translation (pp. 107-8) would have 
been more usefully printed on opposite pages, for then 
comparison would have been greatly facilitated. 

We have noted a few typographical errors, e.g., on pp. 29, 
39, 80 and 194; and on p. 165 the date 1236 appears for 
1246. D. 
The Administration of E:tates Act, 1925. By Ciaupe E. 

SHEBBEARE, London; Waterlow & Sons, Limited. xv 

and 65 pp. 5s. 

This is a compact little handbook to the Administration of 
Estates Act, 1925, and the sections of the Supreme Court of 
Judicature (Consolidation) Act, 1925, which replace the 
repealed sections of the former Act. To each section is 
appended a short useful note as to the origin or effect of the 
section, with relevant quotations from the other new property 
statutes. Some recent cases are referred to. In an appendix, 
the au hor deals with the practical working of the provisions 
relating to distribution; this will no doubt be expanded in 
future editions, e.g., to make clear the position as to cases 
where nephews and nieces only are left. The work went to 
press before the passing of the Expiring Laws Act, 1925, which 
revived s. 130 of the Bankruptcy Act, 1914. Cc, 


Gibson’s Guide to Stephen’s Commentaries on the Laws of 
England. 1th Edition, Constituting a Guide to the 18th 
Edition of the Commentaries. By Artnur WELDON, 
H. Grnson Rivineron, M.A., and A. CLirrorp Fountatn, 
Solicitors. ‘‘ Law Notes” Publishing Offices, 25s. 


No one who has taken his Solicitors’ Intermediate Examina- 
tion can forget the emotions with which he arose from his 
first perusal of “Stephen,” his bewilderment at the mass 
of detail in the field of Public Law and his bafflement at the 
intricacies of the Law of Property. These two branches, 
indeed, typify, the dual difficulty with which the student 
is faced; as a rule he finds that the work reso'ves itself into 
‘law which has to be learned’ and “law which has to be 
understood.” Anything in the nature of a guide will be 
gladly welcomed, and the work under review has definitely 
established for itself a warm place in the heart of the articled 
clerk. 

With the “law that has to be learned ” the Guide can give 
little help beyond clear tabulation. Volume I of “ Stephen ” 
requires of the student little more than a supreme effort of 
memory, but it is in Vol. II and a large portion of Vol. III 
that the editors have their chance and, for the most part, it is a 
chance well seized. The student will, in the guide, find himself 
free from the slightly portento: s solemnity and vague flavour 
of archaism (legacies from “ Blackstone ’’) that still irritate 
and befog him in his journey through the Law of Property ; 
the law is approached here in a modern and practical spirit. 
Perhaps a short general intr: duction to the principles of the 
new Property Statutes might have been of help to the student 
approaching, for the first time, a double system of law, but 
the Guide follows the arrangement of the text, chapter by 
chapter. 

Where the original text is obscure, the editors have c'arified 
it in the Guide and have given simple illustrations ; perhaps 
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a lesser regard for proportion in space might have increased 
the help they are able to offer. The highly difficult chapter 
on *‘ Future Interests” might have benefited from a slightly 
fuller treatment. 

One or two specific points may be mentioned. On p. 159, 
in dealing with the question of “ consolidation,” the Guide 
gives five excellent illustrations of the more simple cases 
thereof, and adds “ Note the principle laid down in Pledge v. 
White.” As this highly artificial principle is given but half 
a dozen lines in the text in the very condensed words of Lord 
Davey, to dismiss it thus seems to miss an opportunity of 
affording valuable help. The vexed question of the effect of 
s. 79 of the L.P.A., 1925, is answered on p. 290 in contradiction 
of “Stephen,” with a dogmatism that is perhaps a trifle 
optimistic, and what has always seemed to the reviewer a 
slightly incomplete statement in the text of the effect of 
s, 29 of the Bills of Exchange Act in connexion with securities 
given for illegal consideration is not wholly satisfied by the 
statement on p. 308. 

But these are trifles. The articled clerk will find the 
present edition of the Guide as valuable a companion as its 
predecessors; his own experience will teach him how best 
to make use of it, and his reading of “ Stephen” should be 
greatly lightened by its aid. J.W.v.D. 


The Stock Exchange Year Book, 1926, compiled from Official 
Do:uments and Revised officially. A careful Digest of 
information relating to the origin, History and present 
position of each of the Public Securities and Joint Stock 
Companies known to the markets of the United Kingdom, 
by Tuomas Skinner, compiler and editor of “ The Stock 
Exchange Gazette,” “The Directory of Directors,” ‘The 
Banker’s Almanac and Year Book,” “The Canadian 
Gazette,” etc. THomas SkInNeER & Co., Gresham House, 
Old Broad-street, E.C.2. pp. excel and 3400. 50s. net. 
For upwards of half a century “The Stock Exchange Year 

Book,” has been recognized as the standard work of reference 

in connexion with securities of all kinds, and the 1926 edition, 

which has just been published, fully maintains its reputation 
for accuracy and comprehensiveness. The work of compila- 
tion in a book of this kind is truly colossal, and it undoubtedly 
supplies a growing and continuous want. A most useful 
feature has been incorporated for the first time in the shape 
of a list of members of the Stock Exchange of Great Britain 
and Ireland, and of kindred associations, including such import- 
ant details as partners’ addresses, telegraphic addresses and 
telephone numbers. As far as possible the names of the 

Bankers, Solicitors and Auditors of the various industrial 

companies are given. The completeness and thoroughness 

with which this monumental book of reference has been 
prepared, makes it invaluable to all who are interested in 

limited liability enterprises. H. 


The Press Laws of Foreign Countries, with an Appendix 
containing The Press Laws of India. Edited by Monracue 
SHEARMAN, Barrister-at-Law (Assistant Legal Adviser in 
the Foreign Office), and O. T. Rayner, Barrister-at-Law 
(of the Foreign Office). H.M. Stationery Office. 15s, net. 


This valuable publication has been compiled from informa- 
tion received by the Foreign Office from His Majesty’s Missions 
abroad. It contains the latest information available on Press 
legislation throughout practically the whole of the civilized 
world, and should, therefore, be of considerable assistance to 
all those who are in any way engaged in journalistic work. 

The inherent divergencies between the systems of juris- 
prudence of different countries made it far from easy t«. render 
technical legal terms into intelligible English, but the task 
has been successfully accomplished. H. 
The New Law of Conveyancing and Property, being Lectures 

delivered to the Incorporated Law Societies of Newcastle- 
upon-Tyne, Sunderland and South Durham and North 








Yorkshire. By J. M. Batty, M.A., O.B.E., Newcastle- 
on-Tyne. Northumberland Press, Ltd. xi and 168 pp. 


This little book reproduces, in a slightly revised form, the 
contents of six lectures given by Mr. Baily to certain Incer- 
porated Law Societies. It is particularly well arranged, the 
more specticular changes of the law, such as copyhold, 
enfranchisement, and the conversion of renewable leaseholds 
and mortgages into long terms of years, being relegated to their 
proper place in the general unfolding of the law. The subject- 
matter is split up into short sections thus enabling such subjects 
as “Infants” and other recurring “‘ Nuisances’ to be dealt 
with as a whole instead of pervading the length and breadth 
of the text and confusing the issue, as is so often usual in 
practice. One caution has to be administered to the reader: 
It should, be borne in mind when perusing this use- 
ful and most readable introduction to the new Acts, that 
the lectures were delivered in 1925, and consequently the 
frequent mention of “ the existing law ” refers to the law in 
force in 1925, and not the law in existence at the time of 
reading. 


Books Received. 

Principles of the Law of Real Property, by the late Josuva 
Witurams, Q.C. 24th edition (1926). R. A. Eastwoopn, 
LL.D., Professor of Law in the Victoria University of 
Manchester, Barrister-at-Law. Sweet & Maxwell, Ltd., 
3, Chancery-lane, W.C.2; The Carswell Co. Ltd., Toronto ; 
The Law Book Co., of Australasia, Sydney, Melbourne and 
Brisbane. 30s, net. 


The Journal of Comparative Legislation and International 
Law. Edited for the Society of Comparative Legislation 
by Sir Maurice SHetpon Amos, K.B.E., and F, P. WALTON 
Leg, K.C. (Quebec), LL.D. 3rd Series, Vol. viii, Part 1. 
Society of Comparative Legislation, 1 Elm-court, Temple, 
E.C.4. February 1926. 6s. net. 


Bythswood and Jarman’s Compendium of Precedents in Con- 
veyancing. 2nd cdition. Sruarr L. Batuurst, B.A. 
(Oxon), and Dona.p C. L. Creg, M.A. (Oxon), assisted by 
AuBert S. Oprr, B.A. (Oxon), A. R. Taytour, M.A., and 
K. Ricuarp A. Hart, B.A. (Oxon), Barristers-at-Law, 
Vol. I, Part 1. Sweet & Maxwell Ltd., Chancery-lane. 
(two vols in four parts, £4 10s. the complete work.) 

Mews’ Digest of English Case Law, containmg the Reported 
Decisions of The Superior Courts and a selection from 
those of the Scottish and Irish Courts to the end of 1924. 
2nd edition, under the general editorship of Sir ALEx- 
ANDER Woop Renton, K.C.M.G., K.C. (late Chief Justice 
of Ceylon), SypNey E. WiitiamMs and Wynpuam A. Bewes, 
Barristers-at-Law. Vol. X. Highways and Bridges— 
Horze—House—Hundred—Husband and Wife—Income Tax 
—Infant—Inhabited House Duty— Injunction—Inquisition. 
Sweet & Maxwell Ltd., and Stevens & Sons Ltd., Chancery- 
lane; The Solicitors’ Law Stationery Society Ltd., 104 /7, 
Fetter-lane, E.C.4. 35s. 





Obituary. 
Mr. H. L. CRAWFORD. 


Mr. Horace Leslie Crawford, solicitor, sole surviving partner 
in the firm of Messrs. Law & Worssam, of -65a, Holborn 
Viaduct, passed away at his residence, 71, Weston Park, 
Crouch End, N.8, on Sunday last, at the age of seventy. 
Mr. Crawford had been identified with the firm for many 
years, and was articled to the late Mr. W. R. Law in 1894, was 
admitted three years later, and joined him at once as a partner. 
The firm had been in existence for over fifty years, and as 
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Wright & Law, carried on business at Gray’s Inn Chambers. 
Mr. Law died in 1920, and Mr. Worssam, having long pre- 
deceased him, the control of the business passed entirely to 
Mr. Crawford. The deceased was of a quiet and retiring 
disposition and a very hard worker, taking little interest in 
anything outside his professional duties. Mr. Crawford met 
with an accident about five weeks ago in stepping from a ‘bus, 
and had been confined to his room since, but although complica- 
tions set in, as the result of an injury to his knee sustained 
many years ago, it was expected he would recover, but the 
end came suddenly. Mr. Crawford who was a member of 
The Law Society—leaves a widow and one daughter. 


Mr. P. C. CONWAY. 

One of the best known solicitors practising in the Metro- 
politan Police Courts—Mr. Vhilip Charles Conway—was found 
dead in his office, 81, Rochester-row, Westminster, on Monday 
last. Arriving there on that day, he gave the staff the usual 
cheery, “good morning,” looked at his letters, sent a clerk out 
to get some papers, who on his return, found Mr. Conway 
dead in his chair with a deep wound across his throat. 

The son of the late Mr. Richard Conway, of Llandudno, 
he was born in 1871, was articled in 1886 to Mr. R. 8. 
Chamberlain of that town, and being admitted in 1891, spent 
a short time in Birmingham, but for the past thirty years had 
been in practice at Westminster. He was both studious and 
industrious, and rapidly built up, by sheer hard work, an 
extensive practice, opening up branches at Bow-street and 
Andover. A man of wonderful energy and tenacity of purpose, 
a keen cross-examiner, with a remarkable knowledge of 
criminal law and practice, he quickly gained a wide reputation 
as an advocate and appeared continually at Bow-street and 
Westminster Police ( ourts. He was of a cheerful disposition, 
and quite fearless, and it is characteristic of him that some 
years ago he tackled, single-handed, a burglar who had forced 
his way into his bedroom, and marched him off to the police 
station. 

Mr. Conway was prominently associated with the 
Westminster Constitutional Association, of which he was 
a Vice-President, and was several times elected at the head of 
the poll for the St. John’s Ward, as a member of the W st- 
minster City Council. He evinced genuine interest in all 
movements in Westminster, having for their object the 
encouragement of sport and the general welfare of the young 
people, was closely connected with all athletic organizations 
in the City, and was President of both the Westminster 
Football Association and the City of Westminster Swimming 
Club. A generous man, very popular in Westminster, there 
is genuine regret amongst all classes at his untimely end. 

Mr. Ingleby Oddie, at Westminster, on Tuesday last, held an 
enquiry concerning Mr. Conway's death, and from the evidence 
of Mr. L. A. Gilbert (So'icitor), managing conveyancing clerk, 
and Mr. Arthur King», it was evident that Mr. Conway had 
not had a holiday for years, that he suffered from insomnia 
and recently had been quite unable to concentrate even on 
comparatively small matters of business. The Coroner, in 
summing up, said that it was the sad case of a man whose 
brain had been overworked. Mr. Conway was in no financial 
trouble, lived happily at home, and there was no here Jitary 
insanity, adding: “‘ This was quite plainly just a tragedy of 
overwork.” 

Having known Mr. Conway personally for twenty years, 
he felt the tragedy of the case very keenly, and expressed 
his deep sympathy with the relatives. 

A verdict of “‘ Suicide while of unsound mind ” was recorded. 

Sympathetic and appreciative references were made by 
the presiding Magistrate, Mr. E. C. P. Boyd, on Tuesday last, at 
the opening of the Westminster Police Court, where Mr, 
Conway had practised for so many years. Mr. Conway, 
who was a member of The Law Society, leaves a widow but no 


children. 





Societies. 


To Secretaries,—Reports of meetings, lectures, etc., to ensure 
insertion in the current number, should reach the office not later 
than 10 a.m. Wednesday. 


London University. 
COMMERCIAL LAW. 


Mr. Justice MacKinnon delivered a lecture on the 3rd inst. 
at the London School of Economics, Hought on-street, Aldwych, 
entitled “ Some Aspects of Commercial Law.” He said that 
* Commercial Law ” was a convenient and useful phrase. But 
he thought it was worth while to consider what exactly was 
to be understood by it, and whether it was a scientific or exact 
phrase. It was not scientific, he thought, if it resulted in a 
belief that there was some body of law concerning commerce 
that was different from the rules of the common law. Legal 
problems with regard to commerce chiefly concerned the sale 
of goods, bills of exchange, contracts of carriage, especially of 
carriage by sea, and insurance. All these were obviously 
different forms of contracts. And in this sense “ commercial 
law’? was a part of the law of contract, and dealt only with 
special rules about certain forms of contract. He had long 
felt that it was profitable to look upon the whole of what was 
commonly commercial law as a set of rules for the construction 
of the various contracts that were used by commercial people. 
The law of those contracts was simply the law of contract 
generally. The special rules applicable to those contracts 
were mostly rules of construction, the explanation of the 
traditional form of contract used by business men. It was, 
of course, untrue to say that the whole body of commercial 
law was concerned with rules of construction. For example, 
that a common carrier was absolved from liability for loss or 
damage caused by the act of God or the King’s enemies was 
an ancient rule of law. But, apart from a few rules of the 
common law like this, the rest, and the modern elaboration of 
commercial law, was, he thought, the business of ascertaining 
what the parties to a contract under consideration had agreed 
as their bargain. And if every commercial contract was written 
out at large in perfect clarity, the business of the Commercial 
Court would almost entirely disappear, except for the deter- 
mination of questions of fact. The rules of the common law 
of contract might be laid down as applicable to all contracts, 
and if some special rule were asserted as applying to some 
form of commercial contract thet was not because the law of 
contract differed as to different sorts of contract, but because 
the particular form of contract in question, either expressly 
or impliedly (and more often impliedly), provided a matter of 
agreement between the parties that a particular right or 
obligation should be secured. He had said that if every 
commercial contract were fully and clearly written out there 
would be no problems of law for the Commercial Court. But 
commerce required brevity, and secured it at the cost of 
relatively infrequent litigation ; the mere letters ” c.i.f.”” were 
@ symbol of terms that would need a great many words to 
write them out in full. It was equally true that when the 
court knew clearly the mcaning of all parts of the contract 
it had solved a!l the problems it provided. With commercial 
contracts this task was commonly due to two different causes, 
first, that the traditional form of contract was often of old 
standing, and was ill-adapted to more modern occasions ; and, 
secondly, that a regular form, even if of recent date, was often 
used in novel circumstances that properly required adaptation 
and amendment, and these were but ineptly achieved. That 
the surviving use of a traditional form might obscure the true 
interpretation of the partics’ bargain he illustrated by two 
examples, the one drawn from the question which arose during 
the Great War of the right of the Crown to “ requisition ”’ 
ships, and the other from the well-known case of Tamplin v. 
Anglo-Mexican Petroleum Company, 115 L.T.R. 315, where a 
vessel under a modern time charter-party, that was subject 
to a contract by which for a certain period the shipowner 
agreed to carry cargoes for the charterer, was, in the current 
phrase, “ requisitioned ” by the Admiralty ; that was to say, 
the Admiralty, during part of the same time, required the 
shipowner to render services to them of the same nature and 
under a contract in similarterms. It was held by the majority 
that the first charter-party was not “ frustrated,” and 
inferentially, Lord Parker alone saying so expressly, that the 
shipowner and the charterer would share the freight _ by 
the Admiralty in proportion to their “ interests ” in the ship. 
But what were the respective “ interests,” when their relation 
was only under a contract by which the former agreed to do 
work and render services with his ship for the latter? 
Moreover, as the shipowner by the express terms of his bargain 
only agreed to render those services in so far as he was not 
revented by “‘ restraint of princes,’’ was not the logical result, 
if the contract was not put an end to, that the shipowner 
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must receive the time freight from the charterer, since that 
was the obligation of the contract, and must also receive and 
keep the payment from the Admiralty for the services he was 
ae to render, in rendering which services he committed no 
breach of his contract with the charterer? Having dealt with 
other aspects of the use of traditional forms of commercial 
contracts, the lecturer spoke of the desirability of good 
draftsmanship of commercial contracts. There had been an 
increasing tendency in recent times to limit by legislation the 
freedom of commercial contracts, especially those for carriage 
by sea, and to lay down the terms in which such contracts 
must be made. There was surely never a type of legislation 
in which the perfection of drafting was more to be desired. 
Even in a codifying Act, like the Marine Insurance Act, 1906, 
there were words to which it was difficult to give any effect 
without coming into conflict with well-known principles clearly 
laid down in other sections. But this was only a codifying 
Act. The Acts did not merely attempt to summarize the 
wisdom of judicial decisions ; they were designed to create new 
and rigid forms of universal contractual obligation—to sub- 
stitute the status of enactment for the freedom of contract. 
For their drafting a master-hand were indeed desirable, and 
the revision of every possible expert. But, unhappily, these 
statutes hed not that advantage, and he doubted if in any 
legislation in the world could worse drafting be found. The 
lecturer went on to speak of difficulties in connexion with the 
subject, and concluded by observing that one might sometimes 
hear people who had made, or thought they had made, an 
agreement, talk about “ getting it put in legal form.” Rightly 
understanding, they ought to mean “ getting it expressed in 
perfectly clear language.’’ And if their own amateur effort 
was in truth a real agreement, no further process was necessary. 
What usually was necessary was to help them to make, not 
merely to express, an agreement. But if he who helped them 
to make did his task too well, he might destroy ; the attempt 
at lucidity might reveal a divergent belief about the meaning 
of what they thought they had agreed. The task of the lawyer, 
in any case, whether as draftsman or advocate, in prevention 
of dispute or its cure, involved those two primary qualities 
accurate thought and clear expression. And for that reason 
it was that the profession of the law was one worthy of a man 
of ability and learning. e 

Professor H. C. Gutteridge (Dean of the Faculty of Laws 
in the University of London) presided. A vote of thanks to 
Mr. Justice MacKinnon was proposed by Master Valentine Bal! 
and carried with acclamation. . 


Law Association. 


A meeting of the Law Association was held at The Law 
Society’s Hall, on Thursday, the 4th inst., Mr. J. E. W. Rider 
in the chair. The others directors present were Messrs. 
E. B. V. Christian, C. Eric Few, P. E. Marshall, J. R. H. 
Molony, A. E. Pridham, John Venning, W. M. Woodhouse, 
and the Secretary. A sum of £180 was voted in relief of 
deserving applicants, seven new members were elected, and 
other general business transacted. 


The Law Society Examination. 


The following candidates were successful at the Preliminary 
Examination of the Law Society, held on February 17 and 18 :—- 
’. M. Addison, H. J. Bailey, H. Baldwin, A. R. Baster, 
R. T. F. Brandreth, S. E. Bridgwater, R. B. Cawood, 


K. H. Chapman, W. D. S. Chesters, J. O. Clark, R. L. Clarke, | 


J. L. Conway, B. C. Cowper, R. C. Fenwick, E. Forster, 
A. L. Freeman, T. C. Gibson, A. W. C. Glossop, J. G. R. Griggs, 
R. L. Gwynne, F. F. Haddock, W. J. Harris, B. C. Harward, 
L. F. H. Hawkins, R. H. Hooper, S. H. Iles, H. V. “Iver, 
F. H. James, T. T. Jasper, C. R. John, G. Kaufman, H. Kellett, 
H. D. Kitching, A. F. Leest, O. F. Lowless, D. R. Marsh, 
P. E. G. Mather, T. Ll. Outhwaite, R. M. B. Parnall, D. D. 
Price, H. P. Rivers, H. J. Rowlands, J. C. Scott, P. B. Thomas, 
J. C. Ticehurst, J. S. Tredinnick, K. Turnbull, G. R. Walker, 
F. 8. Wedlake, A. J. Williams, C. W. Wright. 


Incorporated Accountants. 


The next examination of candidates for admission into the 
Society of Incorporated Accountants and Auditors will be 
held on 3rd, 4th, 5th and 6th May. Women are eligible 
under the Socicty’s regulations to qualify as incorporated 
accountants upon the same terms and conditions as are 
applicable to men, 














Legal News. 


Information Required. 


Tc Solicitors, Bankers, and Others.—Will any person having 
knowledge of the existence of a Will of the late Dr. Perey 
Taylor Humphrey Stedman, of Leighton Buzzard, Bedfordshire, 
please communicate with Pettit, Walton & Co., Solicitors, 
Leighton Buzzard. 


To Solicitors and Others.—Wil!l anyone having in their 
possession any Will or having any knowledge of any Will 
at any time made by Miss Ada Mary Hodges, late of Nantly 
House, Isleworth, who died in February, 1926, please com- 
municate with Messrs. Steadman, Van Praagh & Gaylor, 
4, Old Burlingion-street, W.1, S>licitors. 


Lost, Certificate No. 4090 for £300 5 per cent. Debenture 
Stock Ontario and Quebec Railway in the name of William 
Henry Ryland. Transfer has been stopped.—Apply to 
Ryland Martineau & Co., 7, Cannon-street, Birmingham, 
Solicitors. 


Appointments. 
NEW KING’S COUNSEL. 

The King has approved, on the recommendation of the Lord 
Chancellor, the names of the following for appointment to the 
rank of King’s Counsel :—Charles Ashworth James, Charles 
Frederick Lowenthal, Charles Bertrand Marriott, Harold 
Brandon, John Bowen JP avies, Thomas Rowand Harker, 
Herbert du Parcq, Frederic John Wrottesley, Clement Edward 
Davies, and John Hartman Morgen. 

Sir GEORGE WALTON, Chief Justice of Grenada, has been 
appointed First Puisne Judge in Trinidad, in succession to 
Sir William Reece Davies, K.C., who has been on leave in 
England since May !ast. 


MARYLEBONE TOWN CLERK’S APPOINTMENT. 

Mr/ Leslie Gordon, solicitor, who was app>inted to the town 
clerkship of St. Marylebone in 1924,has resigned that position on 
accepting the invitation of the Joint Electri ity Aut hority 
for the London and Home Counties electricity district 
established by Parliament last year, to act as clerk, solicitor, 
and Parliamentary agenttotheau hority. Mr. Gordon, who was 
formerly the town clerk of Hammersmith, was called to 
the Barin 1912, and in 1924 admitted asa solicitor. For many 
years he acted as honorary clerk to the conference of local 
authorities owning electricity undertakings in London and 
the Home Counties. 


Wills and Bequests. 


Sir William Howard Winterb rt ham, soli itor, of Ladbroke- 
grove, Notting Hill, W., and of Craig-y-mor,*Abersoch, Car- 
narvon, president of The Law Society in 1909, and for nearly 
twenty-five years Official Solicitor to the Supreme Court, 
who died on 24th January, aged eight y-t wo, left estate of the 
value of £60,501, with net personalty £54,526. He left two 
freehold houses in Abersoch to Thomas Hookes and Robert 
Jones, in recognition of faithful service. ‘ 


Mr. John Humphrey Peden, of Lounsdale, Jordanstown, 
Co. Antrim, solicitor, left personal estate in Great Britain 
and Northern Ireland of the gross value of £11,029. 


Mr. Edward Augustine Hewitt Harries, forty-six, of 
Trafalgar Lawn, Barnstaple, solicitor, of Messrs. Ris kard and 
Son, of South Molton, left estate of the gross value of £2,701. 


Mr. Bovill William Smith, of Wykeham Hill Head, Crofton, 
Hants, and formerly of the Inner Temple, barrister-at-law, 
who died on 19th December, aged sixty-seven, left £16,768. 
He left £50 to the Gosport War Memorial Hospital. 


Mr. Thomas Crump Lindop, solicitor, of St. Ronans, 
Torquay, for many years Clerk to the Torquay Borough 
Justices, hon. secretary of the Royal Torbay Yacht Club, 
who died on 22nd December, left estate of the gross value 
of £65,804, with net personalty £65,451. 


Mr. Thomas Terry Chapman (68), solicitor, of The Grove, 


Gravesend, left estate of the gross value of £2,060. 


Mr. John Stanley Nix., solicitor, of The Limes, Chatteris, 
Cambs, who died on 24th October, aged fifty-six, left estate 
of the gross value of £24,564. He left £75 to Harold Angell 
and £25 to Geoffrey Hugh Hipwell, clerks, if still in his employ, 
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A CORRECTION, 

IN re THE Estate oF THE LATE Mr. Joun Hon.tams 
(SOLICITOR) DeEcEASED.—In giving particulars of the will of 
this deceased in our last issue—we omitted to state thet the | 
beque st of £10,000 each to the Solicitors’ Benevolent Associa 
tion and to the Royal Female Orphan Asylum and of the 


ultimate residue to Dr. Barnardo’s Homes was “ 
several life interests.” 


SHORT WEIGHT OR MEASURE, 
SUMMARY OF PROPOSALS. 
LOCAL AUTHORITIES’ PART. 


The following is a summary of the recommendations of 


the Food Council : 


The giving of short weight or measure in the sale of food- 
stuffs and oral misrepresentation of weight or measure to 


be made statutory offences. 


The following articles to be retailed exclusively by net 
weight except when sold in quantities less than 2ozs. or in 


single pennyworths or less : 
Bacon and ham. 


Butcher's meat (excluding heads, feet, hearts, lights, 


and calves’ sweetbreads). 
Butter, lard and margarine. 
Cereals, the following : 
and rolled oats, rice, sago, tapioca, 
Cheese. 
Coffee, cocoa, cocoa powder and chocolate powder. 
Dried beans and peas. 
Dried currants, raisins, and sultanas. 
Jam and marmalade. 
Potatoes. 
Sugar. 


With the exception of bacon and ham, butcher's meat and 


cheese, all the articles in the foregoing list to be retailed only 


in quantities of 2 ozs., 4 0zs., 8 ozs., 1 Ib., or multiples of 1 Ib. 


unless they are : 


(A) weighed in the presence of the purchaser or his agent, 


or 
(B) sold in quantities less than 2 ozs. or in single penny- 
worths or less. 
Note.—Flour may also be sold in quarterns (33 Ib.) and 
half quarterns (1  Ib.). 
The Board of Trade to be empowered to vary the above 


lists by regulations prepared after consultation with the trades 
concerned and laid before Parliament for a minimum period of | 


six weeks. 

All the articles specified above when sold by retail to be 
delivered to the purchaser with a legible statement of the net 
weight. In the case of foodstuffs made up in packages, the 
net weight at the time of packing or at time of importation 
(whichever is the later) to be legibly and conspicuously marked 
on the outside of the package. The exceptions to be : 

(A) Articles weighed in the presence of the purchaser or 
his agent ; 

(B) Articles sold in quantities less than 2 ozs. or in single 
pennyworths or less. 

(c) Articles made up for sale by retailers in quantities 
of 2 ozs., 4 ozs., 8 ozs., 1 |b. and multiples of 1 Ib. 

Steps to be taken to make it clear that the placing of a 
counter-weight in the ‘‘ weights,’’ pan of a weighing machine, 
in order to secure net weight, is not illegal. 

Butcher's meat, when conveyed for delivery to the pur- 
chaser, to be accompanied by a legible statement of the 
net weight, whether the meat has been weighed in the presence 
of the purchaser or not. 

Articles packed for sale by retail to be packed with due 
care and in such a condition as to ensure that no avoidable 
loss in weight through evaporation or any other cause takes 
place after packing or after importation (whichever is the later). 

Warranty clauses similar to those appearing in the schedule 
to the Sale of Tea Act to be included, except that a warranty 
given by a person resident outside the United Kingdom should 
not be available as a defence. 

Powers to be given to inspectors to weigh the contents 
of packages on the premises of wholesalers, packers, and 
ty wy as well as of retailers. 

n the case of goods sold in packets or containers, regard 
to be had to the average weight or measure of the contents 
of a number of packets or containers exposed for sale. 

Traders to be safeguarded from prosecution in cases where 
they can prove that the deficiency is due to unavoidable 
evaporation or drainage, and has occurred in spite of due 
care having been taken to avoid such deficiency. 

A defendant should be entitled to be discharged if he 
can prove that the deficiency is due to a bona fide mistake 
or accident after all precautions have been taken to prevent 
a deficiency. 


subject to 


Flour and cornflour, oatmeal 


Traders should be safeguarded from prosecution in cases 
where they can prove that the deficiency is due to an act 
or default of a servant or agent without the knowledge, 
consent or connivance of the trader, by the inclusion of 
provisions similar to s. 5 of the Margarine Act, 1887, and 
s. 9 (2) of the Milk and Dairies (Amendment) Act, 1922. 

The temporary provisions of the Sale of Food Order, 
requiring bread to be sold in weights of 1 Ib. or an even 
number of Ibs, to be made permanent, as proposed in the 
draft Sale of Bread Bill. 

Fresh milk, except when sold in single pennyworths or 
less, to be retailed only by imperial measure and in quantities 
of half a pint or multiples of half a pint. 

Foodstuffs consumed in restaurants or on the vendor's 
premises to be exempt from the obligation to sell by net 
weight or measure. 

All figures, letters, and other indications of weight or 
measure exhibited on foodstuffs offered for sale to be clear 
and conspicuous, and no indication of weight or measure 
which is calculated to deceive to be exhibited. 

Where the weighing or measuring of any foodstuffs takes 
place in the presence of the purchaser, the weighing or measur- 
ing appliances to be in such a position that the purchaser 
can read all indications of weight or measurement. 

Powers of administration of the suggested new Act to be 
invested in local authorities administering the Weights and 
Measures Acts. 

Persons concerned to be informed within fourteen days 
of inspection if proceedings are to be instituted. 

Requirements relating to packed foods not to apply until 
six months after the date on which the Act is passed. 

It is understood that the President of the Board of Trade 
approves the suggestions for legislation put forward in the 
Report, above referred to, and will recommend that they 
be embodied in a measure to be brought before. Parliament 
shortly after Easter. 


BRAVERY WITHOUT REWARD. 
Point ARGUED AT AN OxForD “ Moor.” 

A ‘*Moot.”’ was held recently by the Ellesmer Society 
before Mr. Just x Russell, in the hall of Oriel College, Oxford, 
when the following ‘‘ case ’’ was argued :— 

The defendant’s servant, in charge of an uncovered 
pair-horse van, was driving along a crowded street. The 
plaintiff was riding a bicycle a short distance ahead and 
travelling in the same direction. The van driver was 
secured to his seat by a strap as required by municipal 
regulations. A bystander called his attention to something 
amiss with the van. Instead of pulling up he released 
himself from his strap and stood up to see what was wrong, 
the horses continuing on their way without any effective 
control on the part of the driver. The horses took fright 
and bolted. The driver fell over the van. Had he not 
released himself from the strap he could have controlled 
his horses. The horses and van bore down on the plaintiff, 
who jumped off his bieycle. He might well have escaped 
without injury, but realizing the great danger to the 
public if the horses continued unchecked, he grasped the 
reins of the nearest horse. He eventually succeeded in 
bringing them to a standstill, but sustained serious injuries. 
He sued the defendant for the negligence of the defendant's 
servant. The defendant pleaded that the plaintiff would 
have suffered no damages but for his voluntary action in 
endeavouring to stop the horses. The Judge awarded the 
plaintiff £50 damages and costs. The defendant appealed. 
‘* Counsel’ for the appellant were Mr. S. E. Grant, of 

New College, and Mr. F. J. Wagner, of Lincoln; while 
Mr. E. V. K. Tucker, of Brasenose, appeared for the 
respondent. 

In delivering judgment for the appellant, with costs, 
Mr. Justice Russell said the whole point of the case was that 
in law there was no obligation on a citizen to save another's 
life. If in performing an heroic act a man sustained injury 


| and loss to himself he could not afterwards demand damages. 


In his opinion, the Judge in the Court below had based his 
judgment on cases which did not really support it. 


SOCIETY OF COMPARATIVE LEGISLATION. 

The executive committee of the Society of Comparative 
Legislation has appointed Sir Maurice Sheldon Amos and 
Dr. F. P. Walton as honorary editors of the society’s journal 
in place of Sir Lynden Macassey and Mr. C. E. A. Bedwell, 
who have resigned on account of the pressure of other work. 
The society still has its chambers at 1, Elm-court, Temple, to 
which communications may be addressed on editoria! and other 
matters. 
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THE CATHCART CASE. 

Lady Cathcart was unconditionally admitted to the United 
States on the 5th inst. after the Federal District Attorney 
in the habeas corpus proceedings before Judge Bondy had 

knowledged that nowhere in the record before the court 
had Lady Cethcart admitted herself to be guilty of any crime. 
The court gave the Department of Labour an opportunity for 
» new hearing, but the solicitor for the Department declared 
that the Government would let the case stand on record. 

In the course of the hearing Judge Bondy said he did not 
believe that Congress ever intended that acts of aliens 
should be considered crimes because such acts were crimes 
in the United States, but that it was the intention of 
Congress to have acts judged as crimes only if they were 
crimes in the place where they were committed. While 
in this country it might be the general opinion that Lady 
Catheart had c>ommitted an act involving moral turpitude, 
he did not see, in view of the laws of South Africa, 
where Lady Cathcart had lived with Lord Craven, how, on 
the record, the Countess could be said to have admitted the 
commission of a crime involving moral turpitude. She merely 
admitted an act. 

We understand that the Department of Labour has since 
decided to appeal. 


THE SEAFIELD PEERAGE CLAIM. 
HeARING OF EVIDENCE POSTPONED. 

The hearing of evidence in the Court of Session, Edinburgh, 
in the action by Mr. Alexander Grant, retired tutor, 
941, Cromwell-street, London, which involves a claim to the 
Seafield peerage, has been postponed from 9th March to a date 
to be afterwards fixed in the Summer Session. Itis stated that 
the evidence will occupy about three weeks. 

The postponement was granted by Lord Moncrieff recently 
in view of an important hew averment which has been made 
by Lady Seafield and other defendants, which, his Lordship 
observed, was not only negative of the plaintiff's claim to his 
descent, but positively affirmed that that descent was to be 
found elsewhere. 

Counsel for the plaintiff stated that the postponement was 
necessary because investigations would have to be made 
regarding certain letters which raised a very crucial point. It 
was only within the last week or two that the plaintiff's 
request to the defendants to make available specimens of the 
handwriting of Lord Reidhaven, who, the plaintiff averred, 
was the author of the letters, had been complied with, and in 
the fortnight which remained until the date fixed for the 
evidence there was not time for these letters to be scrutinized 
by handwriting experts. 

For the defendants, counsei said the real issue in the case 
was not so much who was the father as who was the mother 
of the claimant, because paternity would not affect the matter 
in the very least unless at the same time Caroline, Dowager 
Countess of Seafield, were the mother. All along there had 
been an averment that that lady was resident in France 
during the period of conception, and the whole case might 
quite well be disposed of on that ground alone. If that was 
true, it was not a case which should be kept hanging over 
the heads of the defendants any longer than was necessary. 

Lord Moncrieff held that the plaintiff was not unreasonable 
in asking that longer time should be allowed him to make his 
investigations. 


COURT BONDS. 


The Bonds of the 


LONDON ASSURANCE CORPORATION 


are accepted by the High Courts of Justice, Board 
of Trade, and all Government Departments. 


Fidelity Bonds of all descriptions are issued by 


THE LONDON ASSURANCE 


(INCORPORATED A.D. 1720). 


ASSETS EXCEED £10,000,000. 
FIRE, MARINE, LIFE, ACCIDENT. 


ALL OTHER KINDS OF INSURANCE BUSINESS TRANSACTED. Write for Prospectus 
LIFE BONUS YEAR 1925. 


1, KING WILLIAM STREET, LONDON, E.C.4 


MARINE DEPARTMENT: 7, ROYAL EXCHANGE, E.C.3. 








: RATING OF MACHINERY. 

The Minister of Health has appointed a Committee consisting 
ot :-— 
The Right Hon. Edward Shortt, K.C. (chairman), 

Mr. Arthur Body, F.S.I., 

Mr. W. Craig Henderson, K.C., 

Mr. W. H. Patchell, M.Inst.C.E., and 

Mr. A. H. Preece, M.Inst.C.E., 

to prepare a statement, in accordance with the provisions of 
s. 24 of the Rating and Valuation Act, 1925, setting out in 
detail all machinery and plant which appears to them to fall 
within any of the classes specified in the Third Schedule to 
the Act. 

Allcommunications to the Committee should be addressed to 
the Secretary, Mr. A. N. Rucker, Ministry of Health, Whitehall, 
S.W.1. 

COMPULSORY PURCHASE. 
FAILURE OF ‘“S BETTERMENT.” 

Mr. Sydney A. Smith (Messrs. Weatherall & Green) read a 
technical paper on ** Modern Practice in Regard to Compulsory 
Purchase of Prop-rty,” at the Auctioneers’ and Estate Agents’ 
Institute recently. 

As the late Mr. James Green, Mr. Smith’s former senior 
partner, made the official valuations in the few experimental 
‘** Betterment ” assessments some years ago, his reference to 
that subject is of special interest. He said the object of 
botlerment was to obtain for the authority undertaking public 
works some shave of the improved value which was thereby 
given to neighbouring lands. Securing betterment for the 
public was in practice brought about in one of three ways 
viz., (i) by assessing a charge on the benefited property ; 
(ii) by estimating the benefit to the owners’ remaining property 
and deducting it from the compensation to be paid for the 
land purchased ; (iii) by purchasing more land than was 
needed and recoupment of the cost or part of it by regale of 


, the surplus in the op*n market after the improvement is made. 
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INSURANCE CO., LTD., 


Fire, Burglary, Loss of Profit, Employers’ 
idelity, Glass, Motor, Public Liability, etc. 


SPECIALISTS IN ALL LICENSING MATTERS. 


Suitable Clauses for Insertion in Leases and Mortgages of Licensed Property settled by 


INFORMATION WRITE 24, 26 & 28, MOORGATE, E.C.2. 


AND GENERAL 


Counsel will be sent on application. 
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The first method was adopted in the case of certain improve- 
ments in London—the Holborn to Strand improvement, 
Strand widening, the Tower Bridge, northern and southern 
approaches, Boziers-court (Tottenham Court-road and Oxford 
street corner), and in a large area in Manchester. The 
authority undertaking the improvement made a schedule of 
properties likely to be improved by the works, and before the 
improvement was commenced all the properties in the schedule 
were valued. Another valuation was mede of the same 
properties at the end of a period of three years or so after 
the completion of the improvement. The difference between 
the value of each individual propert y—(a) before, and (6) after 
the improvement—was thus indicated, and where enhanced 
value was shown a rate of 3 per cent. per annum on half the 
improved value was charged to the owner. This method of 
estimating betterment was tried in a period which commenced 
in 1896. The experience showed that it was very difficult to 
foresee in advance all the properties that would be improved, 
and many therefore escaped. The period of three years 
proved to be insufficient for the full benefits to be displayed. 
The results were, therefore, diseppointing, and this procedure 
of initial valuation and re-valuation had not since been 
resorted to. 

The Lands Clauses Act, 1845, remained the General Act 
providing the code of law regulating all compulsory purchases 
except in regard to any details which had been specifically 
altered by other Acts. There have been modifications since, 
chiefly for such matters as—to secure “ betterment ” for the 
public ; to vary the basis of compensation in certain cases ; 
as to the tribunal for settling disputed compensation ; to 
expedite the procedure in obtaining early possession of land ; 
and as to the taking of a part only of a property. 


REAR REFLECTORS ON CYCLES. 

Captain Brass (Clitheroe, U.) asked for leave to bring in 
a Bill to require the carrying of rear reflectors on cycles. 
He said his object wes to try to make the roads a little safer 
than they now were for the great mass of people who used 
them. During the war it was customary for all cyclists to 
carry @ red light at the back, because otherwise they would be 
invisible, as lights on the roads were not then allowed. Since 
the war the number of cye lists head enormously increased. 
It was estimated that they now numbered between five and 
six millions. There wer «leo about 1,250,000 motor vehicles, 
end they were said to be inercesing at the rete of 3,000 a week. 
He thought tht cycli ts would rslze thet if they carried 
some sort of reflector behind it would not be necessary to 
have such strong headlights. He was not proposing to force 
cyclists to carry oil lamps, because it was very difficult to 
keep oil lamps alight. He thought cyclists should be asked 
to carry a red disc at the back. 

Lieut.-Commander Kenworthy (Hull, Central, L.), moving 
the rejection of the Bill, said it was really brought forward 
for road-scocchers, Captain Brass seemed to think the only 
users Of the road were motorists and cyclists. There were, 
however, pedestrians, and if motorists thought they would be 
better able to distinguish cyclists, it would only lead those who 
did not know the courtesies of the road to drive faster. No 
motorist should travel at night at a greater speed than that 
at which he could pull up in the length of his headlights. 
The Bill was unnecessary and would only encourage the 
minority of dangerous motorists. 

The House divided and leave was granted by 263 votes to 71. 

The Bill was then read e@ first time. 





Court Papers. 
Supreme Court of Judicature. 


ROTA OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL COURT Mr. JUSTICE 
Rota. No. 1. EVE. 

..-Mar. 15 Mr, Synge Mr. Jolly Mr. More 

j Ritchie More Jolly 

Wednesday .... Bloxam Synge More 

Thursday Hicks Beach Ritchie 

Friday { Jolly Bloxam 

Saturday ...... 2 More Hicks Beach ) 

Date. Mr. Justice Mr. JUSTICE Mr. JUSTICE 

ASTBURY. LAWRENCE RUSSELL. 

Monday ..Mar. 15 Mr. Bloxam Mr. Hicks Beach Mr. Ritchie 

Tuesday ...... 16 Hicks Beach Bloxam Synge 

Wednesday ... Bloxam Hicks Beach Ritchie 

Thursday .. Hicks Beach Bloxam Synge 

DO ceeous Bloxam Hicks Beach Ritchie 

Saturday .... Hicks Beach Bloxam Synge 


Mr. JUSTICE 
ROMER, 
Mr. Jolly 
More 
Jolly 
More 
Jolly 
More 
Mr. JUsTICcE 
TOMLIN, 
Mr. Synge 
Ritchie 
Synge 
Ritchie 
Synge 
Ritchie 


Date 


Monday 


Tuesday 16 


VALUATIONS FOR INSURANCE.—It is very eseential that all Policy Holders should 
have a detailed valuation of their effects Property is generally very inadequately 
insured, and in case of loss insurers suffer accordingly. DEBENHAM STORR & SON 
(LIMITED), 26, King Street, Covent Garden, W.C.2, the well-known chattel valuers 
and auctioneers (established over 100 years), have a staff of expert Valuers, and will 
be glad to advise those desiring valuations for any purpose, Jewels, plate, furs, 
furniture, works of art, bric-A-brac a speciality. 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate 5%. Next London Stock Exchange Settlement. 
Thursday, 18th March, 1926. 





MIDDLE 
Price. 
jLoth Mar. 








English Government Securities. 
Consols 24% oe oe oe ee 
War Loan 5% 1929-47 .. ee 
War Loan 44% 1925-47 o« 

War Loan 4% (Tax free) 1929-47 

War Loan 34% Ist March 1928 

Funding 4% Loan 1960-90 ee oe 

Victory 4% Bonds (available for Esta 
Duty at par) Average life 35 years . 

Conversion 44% Loan 1940-44 .. 

Conversion 34% Loan 1961 

Local Loans 3% Stock 1921 or after 

Bank Stock ee oe ee 


>» PRORR &H 
eco escon & 


India 44% 1950-55 
India 34% ee 
India 3% ee oe 
Sudan 44% 1939-73 oe 
Sudan 4% 1974 .. rT oe 
Transvaal Government 3% Guaranteed 
1923-53 (Estimated life 19 years) .. 


Colonial Securities. 
Canada 3% 1938 oe oe 
Cape of Good Hope 4% 1916-36 ° 
Cape of Good Hope 34% 1929-49 oe 
Commonwealth of Australia 5% 1945-75 
Gold Coast 44% 1956 .. eo oe 
Jamaica 44% 1941-71 .. oe ee 
Natal 4% 1937 .. 3... wee 
New South Wales 44% 1935-45 
New South Wales 5% 1945-65... 
New Zealand 44% 1945 
New Zealand 4% 1929 .. 
Queensland 34% 1945 
South Africa 4% 1943-63 
8. Australia 3}% 1926-36 
Tasmania 34% 1920-40 .. 
Victoria 4% 1940-60 
W. Australia 44% 1935-65 


Corporation Stocks. 
Birmingham 3% on or 
at option of Corpn. 

Bristol 34% 1925-65 
Cardiff 34% 1935 
Croydon 3% 1940-60 .. 
Glasgow 2}% 1925-40 .. 
Hull 34% 1925-55 a as oe 
Liverpool 34% on or after 1942 at 
option of Corpn. ee oe ee 
Ldn. Cty. 24% Con. Stk. after 1920 at 
option of Corpn. ee ee ee 
Ldn. Cty. 3% Con. Stk. after 1920 at 
option of Corpn. : es oe 
Manchester 3% on or after 1941 
Metropolitan Water Board 3% 
1963-2003 es oe ee 
Metropolitan Water Board 3% 
1934-2003 Tr oe ee 
Middlesex C.C. 34%, 1927-47 
Newcastle 3}%, irredeemable 
Nottingham 3% irredeemable .. 
Plymouth 3% 1920-60 .. ee 


English Railway Prior Charges. 

Gt. Western Rly. 4% Debenture 

Gt. Western Rly. 5% Rent Charge 

Gt. Western Rly. 5% Preference ‘ 
. North Eastern Rly. 4% Debenture . . 
. North Eastern Rly. 4% Guaranteed 
. North Eastern Rly. 4% Ist Preference 
. Mid. & Scot. Rly. 4% Debenture 
. Mid. & Scot. Rly. 4% Guaranteed .. 
. Mid. & Scot. Rly. 4% Preference 

Southern Railway 4% Debenture 

Southern Railway 5% Guaranteed .. 

Southern Railway 5% Preference 
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